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[bookmark: Energy_Storage_Agreement][bookmark: Northern_States_Power_Company][bookmark: and][bookmark: [_____________________],_LLC]
[bookmark: DocXTextRef1][bookmark: _Hlk230590581]This Energy Storage Agreement (this “ESA”) is made as of the ___ day of _____, 2026, (the “Effective Date”) by and between Minnesota Power (“MP”), a division of ALLETE, Inc., a Minnesota corporation with headquarters at 30 West Superior Street, Duluth, Minnesota 55802 and [•], a [•] [•] with its principal address at [•] (“Seller”). Seller and MP are each referred to herein as a “Party” and collectively as the “Parties”.
WHEREAS Seller desires to develop, design, construct, interconnect, own and maintain the Facility as defined herein; and
WHEREAS Seller desires to sell and deliver, and MP desires to accept and receive, certain products and services, including but not limited to the Energy (including all Environmental Attributes), Capacity and Ancillary Services stored and/or delivered from the Facility to the Point of Delivery at the prices and on the terms and conditions set forth in this ESA.
NOW THEREFORE, in consideration of the mutual covenants herein contained, the sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the following:
[bookmark: Article_1_-_Rules_of_Interpretation][bookmark: _Ref230617906][bookmark: _Toc237021626]Rules of Interpretation
[bookmark: 1.1_Interpretation.][bookmark: _Ref230617907][bookmark: _Toc237021627]Interpretation
.
[bookmark: _Ref230617908][bookmark: DocXTextRef1415][bookmark: DocXTextRef4]Capitalized terms listed in this ESA shall have the meanings set forth in Exhibit A or as otherwise defined in this ESA, whether in the singular or the plural or in the present or past tense. Words not otherwise defined in this ESA shall (i) have meanings as commonly used in the English language, (ii) be given their generally accepted meaning consistent with Good Utility Practices, and (iii) be given their well-known and generally accepted technical or trade meanings.
[bookmark: (B)_The_following_rules_of_interpretatio][bookmark: _Ref230617909][bookmark: DocXTextRef1416][bookmark: DocXTextRef5]The following rules of interpretation shall apply: (i) The masculine shall include the feminine and neuter; (ii) references to “Articles,” “Sections” or “Exhibits” shall be to articles, sections, or exhibits of this ESA except as the context may otherwise require; (iii) all Exhibits are incorporated into this ESA (provided, however, that in the event of a conflict with the terms of this ESA, this ESA shall control); and (iv) use of the words “include” or “including” or similar words shall be interpreted as “include without limitation” or “including, without limitation.”
[bookmark: (C)_This_ESA_was_negotiated_and_prepared][bookmark: _Ref230617910]This ESA was negotiated and prepared by both Parties with the advice and participation of counsel. None of the provisions hereof shall be construed against one Party on the grounds that such Party is the author of this ESA or any part hereof.
[bookmark: (D)_Unless_specifically_designated_as_DC][bookmark: _Ref_ContractCompanion_9kb9Ur035][bookmark: _Ref_ContractCompanion_9kb9Ur037]Unless specifically designated as DC, each reference to “MW” or “kW” herein shall be AC MW or AC kW, as applicable. “AC” means alternating electric current; “DC” means direct electric current.
[bookmark: 1.2_Interpretation_with_Other_Agreements][bookmark: _Ref230617911][bookmark: _Toc237021628]Interpretation with Other Agreements
.
[bookmark: _Ref230617912][bookmark: DocXTextRef1417][bookmark: DocXTextRef6]This ESA does not provide Seller authorization to interconnect the Facility or inject power into the Transmission Authority’s System. Seller shall contract for interconnection services in accordance with the applicable Transmission Tariff. Seller acknowledges that the Interconnection Agreement is/will be a separate contract and that (i) the applicable Transmission Authority shall be deemed to be a separate and unaffiliated contracting party for purposes of this ESA, regardless of whether such Transmission Authority is MP or an Affiliate of MP, (ii) this ESA is not binding on the Transmission Authority, (iii) this ESA does not create any rights between Seller and the Transmission Authority, and (iv) the Interconnection Agreement does not modify the Parties’ rights and obligations under this ESA. 
[bookmark: (B)_This_ESA_does_not_provide_for_the_su][bookmark: _Ref230617913][bookmark: DocXTextRef1418][bookmark: DocXTextRef7][bookmark: 1.3_Good_Faith_and_Fair_Dealing.__The_Pa]This ESA does not provide for the supply of retail power for purposes of operating the Facility, including start-up, shutdown, lighting, HVAC or any other purpose (“House Power”). For the avoidance of doubt, House Power expressly excludes any Charging Energy. Seller shall contract with the utility providing House Power to the Site (the “Local Provider”) for the supply of House Power. Seller acknowledges that (i) Seller must obtain House Power independently, (ii) this ESA is not binding on the Local Provider, (iii) this ESA does not create any rights between Seller and the Local Provider, and (iv) Seller’s contract for House Power does not affect the Parties’ rights and obligations under this ESA. For purposes of this ESA, the Local Provider shall be deemed to be a separate and unaffiliated contracting party regardless of whether the Local Provider is MP or an Affiliate of MP.
[bookmark: _Ref230617915][bookmark: _Toc237021629] Term and Termination
[bookmark: 2.1_Term_and_Termination._This_ESA_shall][bookmark: _Ref230617916][bookmark: _Toc237021630]Term and Termination
[bookmark: DocXTextRef10][bookmark: DocXTextRef1419][bookmark: DocXTextRef11]. This ESA shall become effective as of the date of its execution and, subject to the Facility Acquisition and early termination provisions of this ESA, or except as provided in Section 2.2, shall remain in full force and effect until 11:59 pm on the last Day of the calendar month during which occurs the [15th] anniversary of the Commercial Operation Date (the “Scheduled Termination Date”). Applicable provisions of this ESA shall continue in effect after termination to the extent necessary to (i) provide for final billings, payments and adjustments, (ii) enforce or complete the duties, obligations or responsibilities of the Parties (including under Section 12.1(B), Section 12.2(C), Section 12.3(B) and 12.3(C), Article 13 and Article 17 below), and (iii) address any remedies or indemnifications arising prior to termination.
[bookmark: _Ref230617917][bookmark: _Ref227934396][bookmark: _Ref230621623][bookmark: _Toc237021631]Renewal Term
. Following the initial Term, the ESA shall renew for up to two (2) additional five (5) year periods unless MP provides Notice of non-renewal no later than thirty (30) days prior to the end of the initial Term (the “Renewal Term”). If a Renewal Term is elected by MP, the Guaranteed Performance criteria set forth in Exhibit M shall be applied for the Renewal Term, subject to any adjustments for degradation in any Guaranteed Performance criteria as may be necessary consistent with any degradation rates set forth in Exhibit M that were in effect at the time of MP’s submittal of its election of the Renewal Term. Any dispute related to adjusting the Guaranteed Performance criteria as provided in this Section shall be resolved consistent with the provisions of Article 13.
[bookmark: Article_3_-_Facility_Description][bookmark: _Ref230617918][bookmark: _Toc237021632]Facility Description
[bookmark: 3.1_Description.__Seller_shall_construct][bookmark: _Ref230617919][bookmark: _Toc237021633]Description
. Seller shall construct, interconnect, own, operate, and maintain the Facility, as further described in Exhibit C. A scaled map that identifies the Site, the location of the Facility, the Battery Units, the Interconnection Point and Interconnection Facilities, the Point of Delivery, the Battery Storage System metering point and other important facilities, is included in Exhibit C.
[bookmark: _Ref230617920][bookmark: _Ref230619490][bookmark: _Toc237021634]General Design of the Facility
.
[bookmark: _Ref230617921]Seller shall design, construct, operate and maintain the Facility according to Good Utility Practices and the Interconnection Agreement.
[bookmark: (B)_The_Facility_shall_include_all_equip][bookmark: _Ref230617922][bookmark: DocXTextRef1421][bookmark: DocXTextRef16]The Facility shall include all equipment specified in Exhibit C and otherwise necessary to fulfill Seller’s obligations under this ESA, including all equipment necessary (i) to meet the requirements of Exhibit I and Exhibit N, and (ii) to interconnect successfully with the Transmission Authority’s System for the delivery of Energy to the Point of Delivery.
[bookmark: (C)_The_Battery_Storage_System_Nameplate][bookmark: _Ref230617923]The Battery Storage System Nameplate Capacity shall be [•] MW AC and [•] MWh AC (the “Battery Storage System Nameplate Capacity”). Seller shall certify to MP the final actual Battery Storage System Nameplate Capacity promptly following COD. 
[bookmark: Article_4_-_Implementation][bookmark: _Ref230617924][bookmark: _Toc237021635]Implementation
[bookmark: 4.1_Project_Development.][bookmark: _bookmark1][bookmark: _Ref230617925][bookmark: _Ref_ContractCompanion_9kb9Ur028][bookmark: _Toc237021636]Project Development
.
[bookmark: _Ref230617926][bookmark: DocXTextRef1422][bookmark: DocXTextRef17]Seller shall enter into and perform at its expense all contracts, including any equipment procurement contracts, required for (i) the engineering, procurement, construction, acquisition, manufacture, delivery and installation of the Facility, including any equipment procurement contracts, and (ii) the storage and delivery of Energy from the Facility (generally, the “Construction Contracts”) with qualified and experienced contractors. Upon written request by MP, Seller shall promptly provide copies of any or all Construction Contracts to MP; provided that such Construction Contracts may be reasonably redacted by Seller to remove pricing and other commercially sensitive information. In lieu of providing a Construction Contract to MP, Seller may provide a memorandum of agreement executed by Seller and the contracting party related to a Construction Contract. Such memorandum of agreement shall set forth the basic terms of such contract, including the names of the parties thereto, the date of such contract, a summary of any products or services to be provided and other information reasonably sufficient for MP to determine that the Construction Contract contains those obligations necessary for Seller to satisfy the Construction Milestones. All Construction Contracts or memorandum of agreements obtained by MP shall be deemed Proprietary Data subject to Section 20.18 below.
[bookmark: (B)_In_its_efforts_to_achieve_COD,_Selle][bookmark: _Ref230617927]In its efforts to achieve COD, Seller shall use Commercially Reasonable Efforts to achieve the milestones set forth in Exhibit B and shall notify MP promptly following achievement of each such Construction Milestone. If Seller does not achieve any milestone set forth in Exhibit B by the date set forth in Exhibit B, Seller shall prepare a remediation plan to be shared with MP outlining the steps that will be taken to make up delays and ensure no further delays to the project schedule.
[bookmark: (C)_Prior_to_issuance_of_a_notice_to_pro][bookmark: _Ref230617928][bookmark: DocXTextRef1423][bookmark: DocXTextRef18]Prior to issuance of a notice to proceed for construction of the Facility, Seller shall (i) submit quarterly progress reports (which shall become monthly promptly following issuance of the notice to proceed for construction of the Facility, and in no event later than one year preceding the Target COD) to MP in a form agreed to by the Parties, advising MP of the current status of each Construction Milestone, any significant developments or delays (along with an action plan for making up delays), and Seller’s best estimate of the Commercial Operation Date; (ii) at MP’s request, provide copies of reports submitted to the Facility Lender relating to status, progress and development of the Facility, and (iii) invite MP to participate in quarterly meetings (which shall become monthly promptly following issuance of the notice to proceed for construction of the Facility, and in no event later than one year preceding the Target COD) to discuss the progress reports, answer questions, and assess the schedule. Seller shall use Commercially Reasonable Efforts to make all relevant counterparties under the Construction Contracts available to MP, upon request, in order to keep MP fully informed on the status of development.
[bookmark: (D)_Upon_request,_Company_shall_have_the][bookmark: _Ref230617929]Upon request, MP shall have the right to monitor the construction, start-up, testing, and operation of the Facility at the Site to verify compliance with this ESA, provided, however, that MP shall comply with all of Seller’s applicable safety and health rules and requirements.
[bookmark: (E)_Neither_Company’s_review_of_any_Cons][bookmark: _Ref230617930]Neither MP’s review of any Construction Contracts, memoranda thereof and Seller’s reports, nor its discussions with Seller and its contractors, nor its monitoring of development and construction of the Facility, shall be construed as an endorsement by MP of the design, engineering, construction or testing thereof nor as any express or implied warranty as to the performance, safety, durability, or reliability of the Facility.
[bookmark: 4.2_Environmental_Matters.][bookmark: _Ref230617931][bookmark: _Toc237021637]Environmental Matters
.
[bookmark: _Ref230617932][bookmark: DocXTextRef1424][bookmark: DocXTextRef19]No later than sixty (60) Days following PUC Approval, Seller shall complete and provide to MP a valid and comprehensive independent “Phase I” environmental site assessment of the Site that is conducted in compliance with ASTM E1527-21 or E2247-23, as applicable (including associated raw data, if requested by MP), which report shall have been prepared within a reasonably proximate time such that it reflects the then-current conditions of the Site. Seller shall notify MP promptly (i) if (and to what extent) any Environmental Contamination on the Site will preclude or interfere with Seller’s ability to perform its obligations under this ESA, and (ii) Seller’s plan for remediation thereof that would allow Seller to perform under this ESA as and when due. The Phase I report delivered to MP under this paragraph shall be deemed Proprietary Data for purposes of Section 20.18.
[bookmark: (B)_Throughout_the_Term,_Seller_promptly][bookmark: _Ref230617933]Throughout the Term, Seller promptly shall
[bookmark: 1._disclose_to_Company_and_remediate,_at][bookmark: _Ref230617934]disclose to MP and remediate, at Seller’s sole cost and expense, any Environmental Contamination identified at the Site;
[bookmark: 2._provide_to_Company_copies_of_any_furt][bookmark: _Ref230617935]provide to MP copies of any further environmental assessments or investigations of the Site (including associated raw data, if requested by MP); and
[bookmark: 3._disclose_to_Company_the_existence_of_][bookmark: _Ref230617936][bookmark: (C)_For_purposes_hereof:][bookmark: 1._“Environmental_Contamination”_means_t][bookmark: _Ref230617938]disclose to MP the existence of any enforcement, legal, or regulatory action or proceeding relating to any alleged presence of Environmental Contamination and/or the alleged violation of any Applicable Law related to protection of human health, the environment, or natural resources, including protected species.
[bookmark: 2._“Hazardous_Materials”_means_any_subst][bookmark: 4.3_Permits.][bookmark: _Ref230617939][bookmark: _Toc237021638]Permits
.
[bookmark: _Ref230617940][bookmark: DocXTextRef1425][bookmark: DocXTextRef20]Seller shall obtain and pay for all Permits necessary under Applicable Law or advisable pursuant to Good Utility Practices for the construction, ownership, operation and maintenance of the Facility and the charging, storage and delivery of the products and services required by this ESA. Seller shall keep MP reasonably informed as to the status of its permitting efforts including ordinance, county long term comprehensive plan and any public moratorium discussions, Seller shall promptly inform MP of (i) any Permits that Seller is unable to obtain, which are delayed, limited, suspended, terminated or otherwise constrained, along with a statement of whether and to what extent this circumstance may limit or preclude Seller’s ability to perform under this ESA, and (ii) Seller’s plan to overcome such issue(s) to allow Seller to perform this ESA as and when due. MP shall have the right to inspect and obtain copies of all Permits held by Seller.
[bookmark: (B)_Seller_represents_and_warrants_to_Co][bookmark: _Ref230617941][bookmark: DocXTextRef1426][bookmark: DocXTextRef21]Seller represents and warrants to MP that, (i) except for those Permits identified in Exhibit F (each of which Seller anticipates will be obtained by Seller in the ordinary course of business), all Permits and other actions required or recommended by applicable Governmental Authorities to authorize Seller’s execution, delivery and performance of this ESA have been duly obtained and are in full force and effect; (ii) no event has occurred which allows, or after notice of lapse of time would allow, revocation or termination by the issuer thereof or which results in any other material impairment of the rights of the holder of any such Permit; and (iii) Seller has no reason to believe that any Governmental Authority is considering limiting, suspending or revoking any such Permit.
[bookmark: (C)_Throughout_the_Term,_Seller_shall_pr][bookmark: _Ref230617942][bookmark: (D)_For_purposes_hereof,_“Permits”_means]Throughout the Term, Seller shall promptly disclose to MP the existence of any enforcement, legal, or regulatory action or proceeding relating to the alleged violation of any Permit held by Seller, which proceeding (if successful) could materially interfere with Seller’s performance of this ESA.
[bookmark: 4.4_Safety_Requirements;_Governmental_In][bookmark: _Ref230617944][bookmark: _Toc237021639]Safety Requirements; Governmental Inspections
[bookmark: DocXTextRef22]. Seller shall, and shall cause its Affiliates and contractors to, design and construct the Facility and conduct all work or cause all work in connection therewith to be conducted in accordance with Exhibit O. Seller shall, and shall cause its Affiliates and contractors to, take all actions to comply with Exhibit O. Seller shall notify MP in advance of any known upcoming significant inspections by any Governmental Authority relating to the Facility, and promptly after any unscheduled or impromptu inspection. Seller shall provide MP a description of the nature and outcome of any such inspection.
[bookmark: _Ref230617945][bookmark: _Ref230619680][bookmark: _Ref230619947][bookmark: _Toc237021640]Commercial Operation
.
[bookmark: (A)_Seller_shall_cause_COD_to_occur_no_l][bookmark: _Ref230617946][bookmark: DocXTextRef23]Seller shall cause COD to occur no later than [	, 20 ] (the “Target COD”). MP shall not be obligated to accept and establish a Commercial Operation Date earlier than 3 (three) months prior to the Target COD.
[bookmark: (B)_Seller_shall_notify_Company_of_the_d][bookmark: _bookmark2][bookmark: _Ref227934638]Seller shall notify MP of the date on which Seller believes the Facility has achieved Commercial Operation in writing (a “COD Notice”). A COD Notice shall include all necessary supporting documentation of the satisfaction or occurrence of all COD Conditions. MP shall have fifteen (15) Business Days to review a COD Notice and raise any Commercially Reasonable objection to Seller’s satisfaction of any of the COD Conditions. 
[bookmark: (C)_For_purposes_hereof,_the_“Commercial][bookmark: _Ref230617947]For purposes hereof, the “Commercial Operation Date” or “COD” means 12:01 am on the Day after which Seller’s COD Notice has been accepted by MP or deemed accepted by MP pursuant to Section 4.5(B); and
[bookmark: 1._the_“COD_Conditions”_are:][bookmark: _Ref230617948]the “COD Conditions” are:
[bookmark: a._an_officer_of_Seller,_authorized_to_b][bookmark: _Ref230617949][bookmark: DocXTextRef25][bookmark: DocXTextRef26][bookmark: DocXTextRef27]an officer of Seller, authorized to bind Seller and who is familiar with the Facility, has confirmed in writing that (1) all necessary and material Permits have been obtained, are in full force and effect, and the entity granting the Permits has not placed any temporary or conditional restrictions or limitations on the Facility or its operation, (2) Seller is in compliance with this ESA in all material respects, (3) Seller has made all necessary arrangements to obtain and pay the Local Provider for House Power, (4) the Facility is available to commence normal operations in accordance with Seller’s operating agreements, Construction Contracts, Good Utility Practice and applicable manufacturers’ warranties, and (5) all landowner commitments and requirements have been met;
[bookmark: b._Seller_has_proven_to_Company’s_reason][bookmark: _Ref230617950][bookmark: DocXTextRef28][bookmark: DocXTextRef29][bookmark: DocXTextRef32][bookmark: DocXTextRef30][bookmark: DocXTextRef31]Seller has proven to MP’s reasonable satisfaction that (1) Seller and the Transmission Authority have executed the Interconnection Agreement, and Seller has received no notice of breach thereof from the Transmission Authority, (2) the Facility is interconnected to the Transmission Authority’s System, has completed trial operation and commenced commercial operation under the Interconnection Agreement. Seller shall demonstrate that it has satisfied this COD Condition by delivering to MP a copy of [Appendix E (Commercial Operation Date)] to the Interconnection Agreement executed by Seller confirming the commencement of commercial operation as well as the Transmission Authority’s receipt of such COD Notice, (3) Seller has or is capable of declaring commercial operation under the Interconnection Agreement, (4) Seller has made all other arrangements necessary to deliver Energy during the Term, and (5) the Facility has Grid Charging Capability;
[bookmark: c._Seller_has_obtained_and_provided_to_C][bookmark: _Ref230617951]Seller has obtained and provided to MP an independent registered professional engineer’s certification stating that the Facility has been completed in all material respects, except for “punch list” items that do not have a Material Adverse Effect on the ability of the Facility to operate for its intended purpose and are not required for the safe operation of the Facility or otherwise affect the capacity, efficiency, reliability, operability, safety or mechanical or electrical integrity of the Facility;
[bookmark: d._Seller_has_demonstrated_the_functiona][bookmark: _Ref230617952]Seller has demonstrated the functionality and reliability of the Facility’s communications systems and AGC interface with MP’s EMCC, the capability of the Facility to receive and respond to signals from MP’s SCADA System;
[bookmark: e._Seller_has_demonstrated_the_accuracy_][bookmark: _Ref230617953]Seller has demonstrated the accuracy of the Electric Metering Devices and their ability to communicate with the MP in accordance with Exhibit Q;
[bookmark: f._Seller_has_successfully_completed_a_C][bookmark: _Ref230617954]Seller has successfully completed a Commercial Operation Test in accordance with Section 4.6(D);
[bookmark: g._Battery_Units_comprising_one_hundred_][bookmark: _Ref230617955]Battery Units comprising one hundred percent (100%) of the Battery Storage System Nameplate Capacity planned for the Facility, and associated equipment sufficient to allow such Battery Units to store Charging Energy and deliver Discharging Energy to the Point of Delivery, have been installed and are operational;
[bookmark: h._Seller_has_demonstrated_the_accuracy_][bookmark: _Ref230617956]Seller has demonstrated the accuracy and reliability of the Real Time Data required by Section 10.7 and completed a comprehensive check of the AGC data points to be sent from Seller to MP via the SCADA System to the MP’s satisfaction, all in accordance with Exhibit I;
[bookmark: i._Seller_has_demonstrated_the_ability_t][bookmark: _Ref230617957]Seller has demonstrated the ability to fulfill the forecasting requirements including the usage of the availability forecast system as described in Exhibit N;
[bookmark: j._Seller_has_executed_and_delivered_to_][bookmark: _Ref230617958]Seller has executed and delivered to MP all documents or instruments required under Article 16;
[bookmark: k._Seller_has_provided_to_Company_all_do][bookmark: _Ref230617959]Seller has provided to MP all documentation submitted consistent with Exhibit O; and
[bookmark: l._an_officer_of_Seller,_authorized_to_b][bookmark: _Ref230617960]an officer of Seller, authorized to bind Seller and who is familiar with the Facility, shall certify in writing that all Construction Craft Employees were covered by a collective bargaining agreement with a union affiliated with the local council of North America’s Building Trades Unions (“Building Trades CBA”). If Seller cannot provide such certification as to a specified portion of the work, then an officer of Seller, authorized to bind Seller and who is familiar with the Facility shall certify in writing that Seller met and conferred, in good faith, with the local council of North America’s Building Trades Unions and attempted to find and hire those trade(s) of Construction Craft Employee(s) covered by a Building Trades CBA for that portion of the work, and, if such Construction Craft Employee(s) covered by a Building Trades CBA were not available, that Seller (or Seller’s construction contractor) entered into a site-specific building trades collective bargaining agreement covering that portion of the work, or certifies that they attempted to enter into the site-specific building trades collective bargaining agreement described above but was unable to do so.
[bookmark: (D)_Prior_to_COD,_should_Seller_require_][bookmark: _Ref230617961][bookmark: (E)_For_purposes_hereof,_the_first_“Comm]Prior to COD, should Seller require MP’s assistance in meeting the COD Conditions because the Transmission Authority considers MP to be the market participant for the Facility, MP shall use Commercially Reasonable Efforts to cooperate with and provide assistance to Seller, so long as Seller provides any security the Transmission Authority requires.
[bookmark: (F)_If_requested_by_Seller,_Company_will][bookmark: _Ref230617963][bookmark: DocXTextRef1427][bookmark: DocXTextRef33]If requested by Seller, MP will authorize Seller to declare Commercial Operation of the Facility with a total aggregate capacity of Battery Units equal to or greater than ninety percent (90%) of the Battery Storage System Nameplate Capacity, provided (i) Seller otherwise satisfies all of the COD Conditions at the time Seller requests the Facility to be declared in Commercial Operation, and (ii) Seller employs Commercially Reasonable Efforts to install and commission the remaining Battery Units to achieve the Battery Storage System Nameplate Capacity. If Seller has not installed and commissioned one hundred percent (100%) of the Battery Storage System Nameplate Capacity on or before one hundred eighty (180) Days after the Commercial Operation Date, then Seller shall pay to MP as liquidated damages and not as a penalty the amount of five hundred thousand Dollars ($500,000) per MW of Battery Unit capacity below the Battery Storage System Nameplate Capacity and the Guaranteed Performance listed in Exhibit M shall be proportionally reduced to reflect such amount of capacity shortfall.
[bookmark: 4.6_Pre-COD_Testing.][bookmark: _Ref230617964][bookmark: _Toc237021641]Pre-COD Testing
.
[bookmark: _Ref230617965]Seller shall provide MP and Transmission Authority with the information necessary to have the Facility registered with the Transmission Authority for inclusion in any generation and energy storage modeling maintained by the Transmission Authority, sufficiently in advance to allow the Facility to be registered in such model at least [four (4)] months prior to dispatching any Test Energy. MP shall cooperate reasonably to assist in the registration of the Facility to allow dispatch of Test Energy.
[bookmark: (B)_Seller_shall_coordinate_the_receipt_][bookmark: _Ref230617966]Seller shall coordinate the receipt and delivery of Test Energy with MP, with not less than seven (7) Business Days’ prior written notice, or such other Commercially Reasonable prior written notice as MP may reasonably request. MP shall provide, at its cost except as provided below, all Test Energy required to charge the Battery Storage System, and Discharging Energy from the Facility derived from such Test Energy shall be treated as dispatched by the MP hereunder. To the extent the Round-Trip Efficiency associated with pre-COD testing is less than the Guaranteed Round-Trip Efficiency, Seller shall pay MP an amount equal to the cost incurred by MP in purchasing, scheduling, and delivering Test Energy to the Battery Storage System multiplied by a fraction, the numerator of which shall be the Guaranteed Round-Trip Efficiency minus the actual Round-Trip Efficiency for such period and the denominator of which shall be the Guaranteed Round-Trip Efficiency.
[bookmark: (C)_For_purposes_hereof,_“Test_Energy”_m][bookmark: _Ref230617967]For purposes hereof, “Test Energy” means all Charging Energy stored by the Facility prior to COD that is required to satisfy the COD Conditions, or as otherwise determined by the MP in the exercise of its reasonable discretion.
[bookmark: _Ref227934670]Prior to the Commercial Operation Date, upon seven (7) Days prior notice to MP, Seller shall schedule and successfully complete a “Commercial Operation Test” during which MP shall have exclusive dispatch rights of the Facility to demonstrate the Facility’s ability to meet the Guaranteed Performance metrics listed in Exhibit M when responding to MP’s Dispatch Notice.
[bookmark: Article_5_-_Delivery_and_Testing][bookmark: _bookmark3][bookmark: _Ref230617968][bookmark: _Ref227937329][bookmark: _Toc237021642] Delivery and Testing
[bookmark: 5.1_Arrangements.][bookmark: _Ref230617969][bookmark: _Toc237021643]Arrangements
.
[bookmark: _Ref230617970]Seller shall be responsible for arranging, maintaining and paying the costs associated with the interconnection of the Facility to the Transmission Authority’s System. Seller shall comply with the Transmission Authority’s requirements for interconnection and shall comply with all requirements set forth in the applicable Transmission Tariff.
[bookmark: (B)_The_Interconnection_Agreement_for_th][bookmark: _Ref230617971]The Interconnection Agreement for the Facility shall provide for Network Resource Interconnection Service under the Transmission Tariff. The resulting Interconnection Agreement must be Network Resource Interconnection Service. Seller shall cooperate reasonably in any request by MP to assist in MP’s efforts to have the Facility approved as a Network Resource or equivalent classification pursuant to the applicable Transmission Tariff, and MP’s efforts to obtain firm Network Integration Transmission Service under the Transmission Tariff.
[bookmark: (C)_Seller_hereby_authorizes_Company_to_][bookmark: _Ref230617972]Seller hereby authorizes MP to contact, discuss and obtain information concerning the Facility and the Interconnection Facilities directly with/from the Transmission Authority. Promptly upon request by MP, Seller shall confirm such authorization in writing to the Transmission Authority and any applicable transmission owners in such form as may be requested by MP or the Transmission Authority.
[bookmark: (D)_To_the_extent_required,_Company_shal][bookmark: _Ref230617973]To the extent required, MP shall arrange and be responsible for scheduling and transmission services beyond the Point of Delivery with respect to the output of the Facility. To the extent applicable, MP shall be the market participant with respect to the output of the Facility, as defined by the Transmission Authority.
[bookmark: (E)_Seller_shall_be_responsible_for_all_][bookmark: _Ref230617974]Seller shall be responsible for all interconnection, electrical losses, transmission and ancillary service arrangements and costs required to deliver Discharging Energy to the Point of Delivery. By and between Seller and MP, MP shall be responsible for all electrical losses, transmission and ancillary service arrangements and costs required to transmit and deliver Discharging Energy beyond the Point of Delivery.
[bookmark: 5.2_Charging_Requirements.][bookmark: _bookmark4][bookmark: _Ref227935499][bookmark: _Ref230617975][bookmark: _Ref227935503][bookmark: _Toc237021644]Charging Requirements
.
[bookmark: _Ref230617976]MP shall be responsible for arranging, managing, purchasing, and scheduling all of the Charging Energy for the Battery Storage System in accordance with the terms of Sections 7.2 and 7.3 and Exhibit N. MP will be responsible for delivering Charging Energy at the Point of Delivery, and Seller shall be responsible for accepting and transferring Charging Energy from the Point of Delivery to the Battery Storage System. Seller shall be responsible for delivering all Discharging Energy up to the Point of Delivery. MP shall be responsible for accepting and transferring all Discharging Energy at and from the Point of Delivery.
[bookmark: (B)_Seller_shall_take_any_and_all_action][bookmark: _Ref230617977]Seller shall take any and all actions necessary to allow the delivery of Charging Energy to the Battery Storage System in accordance with the terms of this ESA, including maintenance, repair or replacement of equipment in Seller’s possession or control used to deliver the Charging Energy from the Point of Delivery to the Battery Storage System and receive any such Charging Energy at the Point of Delivery.
[bookmark: (C)_Except_with_respect_to_the_establish][bookmark: _Ref230617978]Except with respect to the establishment of the ability to deliver Charging Energy to the Battery Storage System, MP shall be responsible for the costs associated with supplying Charging Energy to the Point of Delivery; provided, that Seller shall be responsible for certain costs arising out of a Seller Initiated Test as set forth in Section 5.6.
[bookmark: (D)_The_Battery_Storage_System_may_not_b][bookmark: _Ref230617979]The Battery Storage System may not be, and MP shall not issue any instruction, order, Dispatch Notice or other communication requesting or requiring the Battery Storage System to be charged, discharged or operated in any manner which results in an amount of Energy discharged by the Battery Storage System in any given Commercial Operation Year which exceeds the Annual Throughput Limit.
[bookmark: 5.3_Market_Changes.][bookmark: _Ref230617980][bookmark: _Ref227934899][bookmark: _Ref_ContractCompanion_9kb9Ur013][bookmark: _Toc237021645]Market Changes
.
[bookmark: _Ref227934794]If at any time during the Term, the Transmission Authority changes or the facilities at the Point of Delivery cease to be subject to the Transmission Tariff, the Parties shall cooperate in good faith to facilitate the delivery of Energy, at the least possible cost to the Parties, consistent with this ESA to the extent possible.
[bookmark: (B)_If_at_any_time_during_the_Term,_the_][bookmark: _Ref227934809][bookmark: DocXTextRef34][bookmark: (C)_In_connection_with_Section_5.3(A)_an]If at any time during the Term, the Transmission Authority, the ERO or any other Governmental Authority with jurisdiction imposes an organized market or MP elects to change its participation in a regional transmission organization or participate, or change its participation in an organized market that changes the manner in which the Facility is scheduled and dispatched, the Parties shall cooperate in good faith to change their protocols for operation of the Facility accordingly, at the least possible cost to the Parties, consistent with this ESA to the extent possible.
[bookmark: 5.4_Communication_Protocols.__To_facilit][bookmark: _Ref230617981][bookmark: _Toc237021646]Communication Protocols
. To facilitate the exchange of information between the Parties, the Parties shall follow the communication protocols set forth in Exhibit I.
[bookmark: _Ref227935314][bookmark: _Ref227935842][bookmark: _Ref230617982][bookmark: _Ref227935315][bookmark: _Ref227935844][bookmark: _Toc237021647]Electric Metering Devices
.
[bookmark: _Ref230617983]All Electric Metering Devices used to measure Energy located and installed at the Point of Delivery shall be owned and maintained by MP or the Transmission Authority, unless otherwise agreed to by MP, and all Electric Metering Devices located at or within the Facility shall be owned and maintained by Seller, at no cost to MP, unless the MP requests otherwise. All Electric Metering Devices shall meet the requirements of Exhibit Q.
[bookmark: 1._Seller_shall_configure_Electric_Meter][bookmark: _Ref230617984]The Parties shall cooperate to configure Electric Metering Devices via electronic remote communications and via physical access in a manner that enables separate, bi-directional (as applicable) meter readings for all Energy transmitted at the Point of Delivery set forth in Exhibit C.[footnoteRef:1] [1:  NTD: To address additional metering requirements for projects outside MP’s balancing authority area as applicable. ] 

[bookmark: 2._Seller_shall_configure_Electric_Meter][bookmark: _Ref230617985]Seller shall configure Electric Metering Devices, installed in accordance with and conforming to the Local Provider’s electrical service and tariff requirements, as necessary, to separately account for all House Power.
[bookmark: 3._Seller_shall_arrange_any_necessary_au][bookmark: _Ref230617986]Seller shall arrange any necessary authorization to provide MP access to all Electric Metering Devices for purposes related to this ESA and shall provide MP the opportunity to be present at any time when any such Electric Metering Devices is to be inspected, tested or adjusted.
[bookmark: (B)_Either_Party_may_elect_to_install_an][bookmark: _Ref_ContractCompanion_9kb9Ur04E][bookmark: _Ref_ContractCompanion_9kb9Ur057]Either Party may elect to install and maintain, at its own expense, backup Electric Metering Devices (“Back-Up Metering”), provided, however, that the specifications, installation and testing of any such Back-Up Metering shall be consistent with the requirements for the Electric Metering Devices. Upon written request from the other Party, the installing Party shall test the Back-Up Metering. The actual cost of any such test shall be borne by the Party requesting the test, unless, upon such test, Back-Up Metering is inaccurate by more than two percent (2%), in which case the cost of the retest shall be borne by the installing Party. If requested in writing, the installing Party shall provide copies of any inspection or testing reports to the requesting Party.
[bookmark: (C)_If_an_Electric_Metering_Device_or_Ba][bookmark: _Ref230617987]If an Electric Metering Device or Back-Up Metering fails to register, or if the measurement is inaccurate by more than one percent (1%), if requested by MP, an adjustment shall be made correcting all measurements as follows:
[bookmark: 1._If_the_Electric_Metering_Device_is_fo][bookmark: _Ref230617988]If the Electric Metering Device is found to be defective or inaccurate, the Parties shall use Back-Up Metering, if installed, to determine the amount of such inaccuracy, provided, however, that Back-Up Metering has been tested and maintained and adjusted for losses on the same basis as the Electric Metering Device. If Back-Up Metering is not installed, or Back-Up Metering is also found to be inaccurate by more than one percent (1%), the Parties shall use the best available information for the period of inaccuracy, adjusted for losses to the Point of Delivery in accordance with applicable manufacturers’ parameters or as otherwise agreed by the Parties.
[bookmark: 2._If_the_Parties_cannot_agree_on_the_ac][bookmark: _Ref230617989][bookmark: DocXTextRef1429][bookmark: DocXTextRef37]If the Parties cannot agree on the actual period during which inaccurate measurements were made, the period shall be the shorter of (i) the last one-half of the period from the last previous test of the Electric Metering Device to the test that found the Electric Metering Device to be defective or inaccurate, or (ii) one hundred eighty (180) Days immediately preceding the test that found the Electric Metering Device to be defective or inaccurate.
[bookmark: 3._To_the_extent_that_an_adjustment_peri][bookmark: _Ref230617990]To the extent that an adjustment period covers a period of deliveries for which payment has already been made by MP, MP shall use the corrected measurements as determined in accordance with this Article 5 to re-compute the amount due for the period of the inaccuracy and shall subtract or add the previous payments made by MP for this period from such re-computed amount. The net difference shall be reflected as an adjustment on the next regular invoice in accordance with Article 9.
[bookmark: 5.6_Battery_Storage_System_Testing.][bookmark: _bookmark6][bookmark: _Ref227934744][bookmark: _Ref227935860][bookmark: _Ref230617991][bookmark: _Ref227934745][bookmark: _Ref227935861][bookmark: _Ref230621940][bookmark: _Toc237021648]Battery Storage System Testing
.
[bookmark: (B)_On_an_annual_basis,_no_earlier_than_][bookmark: _Ref230617992][bookmark: DocXTextRef38]On an annual basis, no earlier than one hundred eighty (180) Days and no later than thirty (30) Days prior to each Commercial Operation Year during the Delivery Period, upon seven (7) Days prior written notice to MP, Seller shall schedule and complete a test to demonstrate that the Facility is capable of meeting the Guaranteed Performance listed in Exhibit M (“Periodic Test”). MP has the right to not permit a Periodic Test if it conflicts with a requirement of the ERO. In addition, either Party shall have the right to require a retest at any time if such Party reasonably believes that the actual Performance Criteria have varied materially from the results of the most recent Tests. Such retest shall be scheduled as soon as is reasonably practicable for the Parties consistent with Good Utility Practices. Any such retest shall be deemed a Seller Initiated Test, as defined in Section 5.6(D), except to the extent that such discretionary testing can be conducted during a period in which MP is already charging or discharging the Battery Storage System in a manner which can allow accommodation of such testing, in which case such Test may be deemed to be a MP Dispatched Test, as defined in Section 5.6(D).
[bookmark: (C)_If_Seller_fails_any_Periodic_Test,_t][bookmark: _Ref230617993]If Seller fails any Periodic Test, then Seller shall be required to commence repairs in accordance with Section 10.4. 
If requested by Seller, MP will authorize Seller to declare Commercial Operation of the Facility with a total aggregate capacity of Battery Units equal to or greater than ninety five percent (95%) of the Battery Storage System Nameplate Capacity, provided (i) Seller otherwise satisfies all of the COD Conditions at the time Seller requests the Facility to be declared in Commercial Operation, and (ii) Seller employs Commercially Reasonable Efforts to install and commission the remaining Battery Units to achieve the Battery Storage System Nameplate Capacity. If Seller has not installed and commissioned one hundred percent (100%) of the Battery Storage System Nameplate Capacity on or before one hundred eighty (180) Days after the Commercial Operation Date, then Seller shall pay to MP as liquidated damages and not as a penalty the amount of five hundred thousand Dollars ($500,000) per MW of Battery Unit capacity below the Battery Storage System Nameplate Capacity and the Guaranteed Performance listed in Exhibit M shall be proportionally reduced to reflect such amount of capacity shortfall.
[bookmark: (D)_Seller_may_also_conduct_other_discre][bookmark: _bookmark8][bookmark: _Ref227934968]Seller may also conduct other discretionary tests. Such testing shall not exceed [•] hours per year without the prior written consent of MP. If such discretionary testing is conducted during periods when MP is dispatching the Facility and such testing can be accommodated without materially interfering with such dispatch (“MP Dispatched Test”), Seller shall not be obligated to pay for the electricity required to charge the Battery Storage System relating to such MP Dispatched Test of the Battery Storage System, and Discharging Energy from the Facility shall be treated as dispatched by MP hereunder. If discretionary testing is conducted during a period in which MP is not charging or discharging the Battery Storage System in a manner which can allow accommodation of such testing (“Seller Initiated Test”), then MP shall provide all electricity required to charge the Battery Storage System; provided that MP shall use commercially reasonable efforts to cooperate with Seller in its efforts to perform the Seller Initiated Test at a time that will mitigate the costs of such Energy (including, if requested by Seller, by providing Seller with projections of the Charging Energy Price), and Seller shall reimburse MP for the cost of such Charging Energy used to charge the Battery Storage System. MP shall use commercially reasonable efforts to cooperate with Seller to schedule testing during periods when MP is dispatching the Facility so that such testing will be deemed to be a MP Dispatched Test; provided that nothing herein shall require MP to alter its dispatch decisions, market participation strategy, resource commitments, or operational plans to facilitate any Test.
[bookmark: Article_6_-_Conditions_Precedent][bookmark: _Ref230617994][bookmark: _Toc237021649] Conditions Precedent
[bookmark: 6.1_PUC_Approval.][bookmark: _Ref230617995][bookmark: _Ref227935017][bookmark: _Ref227935038][bookmark: _Toc237021650]PUC Approval
.
[bookmark: _Ref230617996]MP shall make Commercially Reasonable Efforts to submit this Agreement for approval by the [PUC] (“PUC Approval”) in a reasonable time period after the execution of this Agreement by both Parties. Obtaining PUC Approval shall constitute a condition precedent to MP’s performance of its other obligations hereunder. MP shall use Commercially Reasonable Efforts to obtain MPUC Approval of MP’s purchase hereunder as being reasonable, in the public interest and costs recovered pursuant to applicable Minnesota law subject only to ongoing prudency review of MP’s purchase hereunder.
[bookmark: _Ref227248386]If the PUC declines to approve the ESA or approves the ESA subject to material conditions that are unacceptable to MP or Seller, each in its sole discretion, then the Parties agree to negotiate in good faith for a period of sixty (60) days from the date of the PUC’s written order to amend the ESA in a manner that will satisfactorily address the PUC’s reason for disapproval of, or unacceptable conditions to, the ESA. Any amendment agreed to by the Parties shall be subject to PUC approval and the Parties shall seek approval of the ESA, as amended, in accordance with the procedure set forth in this Section. If the Parties cannot agree on mutually acceptable amendments by the end of the sixty (60) days or such longer period as the Parties may agree, then either Party shall have the right to terminate the ESA upon written Notice to the other Party with no further obligations under this Agreement. Failure of either Party to provide Notice of termination within fifteen (15) days of the expiration of the sixty (60) day period set forth in this Section (or such longer period as the Parties may agree) shall be deemed a waiver of such termination right and neither Party shall thereafter have the right to terminate this Agreement based on this condition.
[bookmark: (B)_If_Company_applies_for_PUC_Approval,][bookmark: (C)_If_Company_applies_for_PUC_Approval,][bookmark: 1._at_any_time_within_thirty_(30)_Days_f][bookmark: 2._at_any_time_between_the_one_hundred_e][bookmark: 3._at_any_time_within_thirty_(30)_Days_f][bookmark: 4._at_any_time_within_thirty_(30)_Days_f][bookmark: (D)_For_purposes_of_this_ESA,_“PUC_Appro][bookmark: 6.2_Other_Company_CPs][bookmark: _Ref230618003][bookmark: _Ref227935047][bookmark: _Toc237021651]MP CPs
. 
[bookmark: _Ref230618004][bookmark: _Ref227935053][bookmark: _Toc237021652]Seller CPs
. [footnoteRef:2] [2:  NTD: CPs subject to MP diligence and to be tailored to project specifics. ] 

[bookmark: Article_7_-_Sale_and_Purchase][bookmark: _Ref230618006][bookmark: _Toc237021653] Sale and Purchase
[bookmark: 7.1_General_Obligation.][bookmark: _Ref230618007][bookmark: _Toc237021654]General Obligation
.
[bookmark: _Ref230618008]Subject to the provisions of this ESA, beginning on the Commercial Operation Date, Seller shall receive at the Point of Delivery, store in the Battery Storage System, and deliver to the Point of Delivery, and MP shall receive at the Point of Delivery, the Energy, Ancillary Services and other products and services required by this ESA. Seller shall not curtail or interrupt deliveries of Energy to MP for economic reasons of any type.
[bookmark: (B)_Seller_shall_not_sell_any_products_o][bookmark: _Ref230618009]Seller shall not sell any products or services required by this ESA to any third party.
[bookmark: (C)_Company_shall_at_all_times_have_titl][bookmark: _Ref230618010]MP shall at all times have title to the Charging Energy and Discharging Energy. Seller shall have risk of loss with respect to all Charging Energy received at the Point of Delivery, and all Discharging Energy until delivered to MP at the Point of Delivery. By and between MP and Seller, MP shall have risk of loss with respect to all Charging Energy prior to the Point of Delivery and all Discharging Energy from and after receipt at the Point of Delivery. Seller shall be in exclusive control of, and responsible for, any damage caused by, all Charging Energy after the Point of Delivery and all Discharging Energy up to and at the Point of Delivery. By and between MP and Seller, MP shall be in exclusive control of, and responsible for, any damages or injury caused by all Charging Energy prior to the Point of Delivery and all Discharging Energy after the Point of Delivery. For the avoidance of doubt, this provision does not address energy losses through Round-Trip Efficiency, nor impact any provisions in this ESA relating to Round-Trip Efficiency.
[bookmark: 7.2_Dispatch.__Beginning_on_the_Commerci][bookmark: _bookmark9][bookmark: _Ref227934714][bookmark: _Ref230618011][bookmark: _Ref227934715][bookmark: _Toc237021655]Dispatch
. Beginning on the Commercial Operation Date, MP shall dispatch the Facility through the EMCC AGC system in accordance with Exhibit I. Seller shall ensure that, throughout the Term, the SCADA System signal is capable of functioning on all AGC Set-Points within the margin of error specified in the manufacturer’s energy set-point margin of error.
[bookmark: _Ref227934728][bookmark: _Ref227935897][bookmark: _Ref230618012][bookmark: _Ref227934729][bookmark: _Ref227935898][bookmark: _Toc237021656]Battery Storage System Dispatch
.
[bookmark: _Ref230618013]During each Operating Day, MP’s EMCC will have the exclusive right to dispatch the Battery Storage System, seven (7) Days per week and twenty-four (24) hours per Day (including holidays), by providing Dispatch Notices to Seller in accordance with the Battery Storage System Operating Procedures and subject to the requirements and limitations set forth in this ESA. Seller shall abide with all directives from MP’s EMCC, subject only to Good Utility Practices.
[bookmark: (B)_For_each_Operating_Day,_Seller_shall][bookmark: _Ref_ContractCompanion_9kb9Ur04A][bookmark: _Ref_ContractCompanion_9kb9Ur04C]For each Operating Day, Seller shall provide to MP (in accordance with the protocols outlined in Exhibit N and as may be updated by written agreement of the Operating Committee pursuant to Section 10.9) an hourly schedule of the expected availability of the Battery Storage System for such Operating Day, no later than two (2) Business Days before such Operating Day (the “Availability Notice”). Seller must update MP immediately, unless an event or circumstance makes it unsafe to do so, then as soon as practicable, in accordance with the protocols outlined in Exhibit N if the availability of the Battery Storage System for dispatch by MP changes or is likely to change after the Availability Notice is submitted. Seller shall accommodate MP’s reasonable requests for changes in the time or form of delivery of the Availability Notices.
[bookmark: 7.4_Environmental_Attributes.__The_Parti][bookmark: _Ref230618014][bookmark: _Toc237021657]Environmental Attributes
. The Parties acknowledge that existing and future Applicable Laws create significant value in the ownership, use and allocation of Environmental Attributes. To the full extent allowed by Applicable Law, Seller hereby assigns to MP (and MP shall own and be entitled to claim) all Environmental Attributes existing or created during the Term associated with the Facility, at no additional charge to MP under this ESA.
[bookmark: _Ref230618015][bookmark: DocXTextRef1430][bookmark: DocXTextRef39][bookmark: (B)_For_purposes_hereof,_“Environmental_]Seller hereby irrevocably assigns to MP all rights, title and authority for MP to register the Facility and own, hold and manage the Environmental Attributes associated with the Facility in MP’s own name and to MP’s account, including any rights associated with any energy information or tracking system that exists or may be established with regard to monitoring, registering, tracking, certifying, and/or trading such Environmental Attributes. Seller hereby authorizes MP to act as its agent for the purposes of registering the Facility and tracking, certifying, registering and reporting such Environmental Attributes. Seller grants to MP full authority to hold, use, sell and/or trade such Environmental Attributes for MP’s own account in all applicable energy information or tracking systems. Upon the request of MP, at no cost to MP, (i) Seller shall deliver or cause to be delivered to MP appropriate attestations/certifications of such Environmental Attributes, and (ii) Seller shall cooperate with MP’s tracking, registration, reporting and certification of such Environmental Attributes.
[bookmark: (C)_Prior_to_the_Commercial_Operation_Da][bookmark: _Ref230618017]Prior to the Commercial Operation Date, Seller shall complete and return to MP all applications and forms and provide all supporting documentation required by Applicable Law for accreditation and assignment of all Environmental Attributes.
[bookmark: 7.5_Ancillary_Services.][bookmark: _Ref230618018][bookmark: _Toc237021658]Ancillary Services
.
[bookmark: _Ref230618019]During the Term, Seller shall make available to MP and MP shall own, all Ancillary Services associated with the Facility, including but not limited to the sole right to sell Ancillary Services associated with the Facility and to retain all revenues there from. Seller shall use Commercially Reasonable Efforts to maximize the Ancillary Services available from the Facility.
[bookmark: (B)_Any_compensation_Seller_receives_und][bookmark: _bookmark11][bookmark: _Ref227935110][bookmark: (C)_For_purposes_hereof,_“Ancillary_Serv]Any compensation Seller receives under the Interconnection Agreement or otherwise from third parties for Ancillary Services shall be provided to MP at no additional cost to MP under this ESA. To implement the foregoing, Seller shall credit MP, as a reduction to Seller’s monthly invoice or other mutually-agreed mechanism, for any compensation that Seller receives from third parties for Ancillary Services; provided, that if a Governmental Authority or Transmission Authority implements new or revised requirements for generators and/or energy storage resources to create, modify, or supply Ancillary Services, requiring Seller to install additional equipment after the Effective Date to meet such requirements, then Seller, after consultation with MP, shall, if requested to do so by MP, install any such additional equipment and shall be allowed to reduce the amount to be credited to MP for Ancillary Services by an amount sufficient to recover the cost of such additional equipment (up to the amount of any cap agreed to by the Parties for such work). For the avoidance of doubt, the costs incurred by Seller and recoverable by Seller from MP pursuant to the immediately preceding sentence includes any associated and documented financing or other borrowing costs. Any cost not so recovered by Seller in any billing period shall be carried forward as a reduction of the amount of the credit in subsequent billing periods. The invoice for the final billing period of the Term shall include any costs not yet recovered by Seller pursuant to this Section 7.5(B).
[bookmark: Article_8_-_Payment_Calculations][bookmark: _bookmark12][bookmark: _Toc237021659][bookmark: _Ref227937743][bookmark: _Ref230618020][bookmark: _Ref227937744]Capacity Payment Calculations
[bookmark: 8.1_Payment_for_Capacity.][bookmark: _Ref230618021][bookmark: _Ref227935133][bookmark: _Toc237021660]Payment for Capacity
.
[bookmark: _Ref227935204]MP shall pay Seller a monthly payment for capacity (the “Monthly Capacity Payment”) based upon the following formula:
Monthly Capacity Payment = (C x CP x CAF), where:
C =	(the “Capacity”) for the applicable month is the lesser of the Charging Rate or Discharging Rate stated in kW, in each case as determined by the most recently completed Test performed prior to the start of the full calendar month measurement period. For avoidance of doubt, the Capacity shall not be greater than the Battery Storage System Nameplate Capacity.
CP = Capacity Payment Rate, as set forth in Exhibit J. 
CAF (the “Capacity Availability Factor”) = (AC + SME) /c PE, where:
AC =  “Available Capacity” for any period, stated in MWh-hour, means the maximum amount of Storage Capacity that is available from the Facility as reported by the Facility’s SCADA System in accordance with Exhibit N for such period. For purposes of calculating Available Capacity:
[bookmark: 1._Storage_Capacity_that_is_unavailable_][bookmark: _Ref_ContractCompanion_9kb9Ur015]Storage Capacity that is unavailable for dispatch by MP shall be considered to be available for the purposes of determining Available Capacity when (and only when):
[bookmark: a._the_Facility_is_disconnected_from_the][bookmark: _Ref230618022]the Facility is disconnected from the Transmission Authority’s System pursuant to the Interconnection Agreement, and the disconnection is not caused by actions of Seller or problems with the Facility; and/or
[bookmark: b._the_Discharging_Energy_cannot_be_deli][bookmark: _Ref230618023]the Discharging Energy cannot be delivered by Seller or received by MP due to an Emergency, or an event of Force Majeure affecting the Transmission Authority’s System at or beyond the Point of Delivery; and/or
[bookmark: c._Company_has_contracted_for_non-firm_t][bookmark: _Ref230618024]MP has contracted for non-firm transmission service, and the Discharging Energy cannot be received at the Point of Delivery due to transmission constraints affecting the Transmission Authority’s System; and/or
[bookmark: d._The_Facility_is_conducting_Periodic_T][bookmark: _Ref230618025]The Facility is conducting Periodic Tests or MP Dispatched Tests.
[bookmark: 2._By_way_of_example_only,_the_Available][bookmark: _Ref230618026]By way of example only, the Available Capacity shall be deemed unavailable for purposes of this Section 8.1 if:
[bookmark: a._to_the_extent_and_for_so_long_as_the_][bookmark: _Ref230618027]to the extent and for so long as the Facility is subject to a Forced Outage, including an outage caused by Force Majeure at the Site or prior to the Point of Delivery; and/or
[bookmark: b._if_Company_has_contracted_for_firm_tr][bookmark: _Ref230618028]if MP has contracted for firm transmission service, but the Discharging Energy cannot be received by MP at the Point of Delivery due to transmission constraints affecting the Transmission Authority’s System; and/or
[bookmark: c._the_Facility_is_conducting_any_Seller][bookmark: _Ref230618029]the Facility is conducting any Seller Initiated Tests.
[bookmark: DocXTextRef42][bookmark: DocXTextRef43]SME = “Scheduled Maintenance Energy” for any period, stated in MWh-hour and as set forth on an approved Maintenance Schedule in accordance with Section 10.2(A), means the amount of energy that is not available from the Facility during such period due to planned outages/deratings that meet the definition of Battery Storage System Planned Outages and were included on an approved Maintenance Schedule in accordance with Section 10.2(A); provided, however, if the actual number of Battery Storage System Planned Outages during the measurement period is less than as set forth in an approved Maintenance Schedule for such period, then the Scheduled Maintenance Energy shall be adjusted to reflect the actual number of Battery Storage System Planned Outages and calculated in the same manner as set forth in Section 10.2(A).
[bookmark: DocXTextRef1433][bookmark: DocXTextRef44]PE = “Period Energy” for any period, stated in MWh-hour, means the product of the (i) Storage Capacity, as determined by the most recently completed Test, (ii) the total number of hours in such period, and (iii) ninety seven percent (97%).
[bookmark: DocXTextRef1434]For the avoidance of doubt, the calculated CAF cannot be greater than 1.
For the avoidance of doubt, a GSU Transformer Failure shall not be considered in the calculation of the Capacity Availability Factor set forth in this Section 8.1(A).
[bookmark: (B)_The_Capacity_Payment_Rate_shall_be_d][bookmark: _Ref230618030]The Capacity Payment Rate shall be deemed Proprietary Data for purposes of Section 20.18 below.
[bookmark: (C)_For_the_avoidance_of_doubt,_monthly_][bookmark: _Ref230618031]For the avoidance of doubt, monthly payments to Seller may be subject to reduction in accordance with Section 8.2.
[bookmark: 8.2_Monthly_Payment_Reduction.][bookmark: _Ref230618032][bookmark: _Ref227935255][bookmark: _Toc237021661]Monthly Payment Reduction
.
[bookmark: _Ref227935276][bookmark: DocXTextRef45]For each month of the Delivery Period, the monthly payments to Seller may be reduced by (i) the Round-Trip Efficiency Adjustment as set forth in Section 8.2(B) and/or, (ii) the adjustment set forth in Section 8.2(C).
[bookmark: (B)_Round-Trip_Efficiency_Adjustment._If][bookmark: _Ref_ContractCompanion_9kb9Ur017]Round-Trip Efficiency Adjustment. If the Round-Trip Efficiency, as determined by the most recently completed Test performed prior to the start of the full calendar month measurement period, is less than the then-applicable Guaranteed Round-Trip Efficiency, then the Monthly Capacity Payment shall be reduced by the Round-Trip Efficiency Adjustment, based upon the following formula:
[1 – (RTEtest / RTEG)] x [sum of (Discharging MWhActual * Discharging LMP) for each affected hour in the affected month]
where:
RTEtest = the Round-Trip Efficiency as determined by the most recently completed Test performed prior to the start of the full calendar month measurement period.
RTEG = the then-applicable Guaranteed Round-Trip Efficiency, as identified in Exhibit M.
Discharging MWhActual = the Discharging Energy delivered to MP at the Point of Delivery for the affected hour expressed in MWh.
Discharging LMP = the Discharging Energy Price for the Discharging MWhActual for the affected hour expressed in Dollars per MWh; provided, that the Discharging LMP may not, in any event, be less than $0.00 for any given hour.
Provided, that in no event shall the Round-Trip Efficiency Adjustment be less than $0.00. Sample calculations for the Round-Trip Efficiency Adjustment are set forth in Exhibit P.
[bookmark: (C)_If_Seller_fails_to_accurately_or_tim][bookmark: _Ref227935265][bookmark: 8.3_Excess_Throughput_Payment.__Company_]If Seller fails to accurately or timely respond to a MP Dispatch Notice, then unless such failure is expressly permitted under this ESA (including due to a Force Majeure or Excused Outage), if the Market Operator assesses a penalty or similar charge (including as applicable, an excessive or deficient energy charge referenced in the protocols of the Market Operator) on the MP due to or arising out of such failure and MP provides documentation of the same to Seller along with any other details and documentation as reasonably requested by Seller, then MP shall provide and pass through to Seller such penalty or charge. MP shall reduce Seller’s next monthly invoice payment by an amount equal to such Market Operator charges, in accordance with Section 8.2(A).
[bookmark: Article_9_-_Billing_and_Payment][bookmark: _bookmark13][bookmark: _Ref227937766][bookmark: _Ref230618037][bookmark: _Ref227937310][bookmark: _Ref227937345][bookmark: _Ref227937542][bookmark: _Ref227937767][bookmark: _Toc237021662] Billing and Payment
[bookmark: 9.1_Billing.][bookmark: _Ref230618038][bookmark: _Ref230728149][bookmark: _Toc237021663]Billing
. 
(A) The billing period under this ESA shall be the calendar month.
(B) [bookmark: (B)_As_soon_as_practicable_and_in_any_ev]As soon as practicable and in any event within (i) twenty (20) Days after the end of each month, or (ii) ten (10) Days after receipt by MP of the monthly report required from Seller under Section 10.5(B), MP shall provide to Seller a statement containing MP’s calculation of the amount due to Seller for such month, including the applicable billing parameters based upon MP’s reading of the Electric Metering Devices consistent with Section 5.5 and the Monthly Capacity Payment.
(C) No later than fifteen (15) Business Days following receipt of MP’s billing statement, Seller shall submit an invoice to MP in a form and by a method to be agreed by the Parties, showing the amount due to Seller for the relevant month, specifying the products and services provided, billing meter register reads for relevant measurement quantities, total usage in kWh being billed, date and time at which accumulated and billed production was read by the Electric Metering Devices, all billing parameters, rates and factors, and any other data relevant to the calculation of payments due to Seller. Such invoice shall include an explanation of any items in dispute, as well as all supporting documentation upon which Seller relies.
[bookmark: 9.2_Payment.__All_payments_shall_be_remi][bookmark: _Ref230618041][bookmark: _Toc237021664]Payment
[bookmark: (B)_Company_at_any_time_may_offset_again][bookmark: _Ref230618042][bookmark: (C)_Seller_and_Company_may_net_their_obl]. Payments due under this ESA shall be due and payable by electronic funds transfer, as designated by the owed Party, on or before the twentieth (20th) Business Day following receipt of the billing invoice. Remittances received by first-class mail will be considered to have been paid when due if the postmark shows the payment was mailed on or before the payment due date. If any amount due is not paid by the due date, the amount due shall bear interest on the unpaid balance at a rate equal to two percent (2%) plus the prime rate as determined by Wells Fargo, N. A. or its successor for the days of the late payment period multiplied by the number of days elapsed from and including the day after the due date to and including the payment date. All payments shall be remitted via check or electronic funds transfer, as designated by the owed Party, on or before the fifteenth (15th) Business Day following receipt of the invoice described in Section 9.1. Remittances received by mail will be considered to have been paid when due if the postmark indicates the payment was mailed on or before the fifteenth (15th) Business Day following receipt of the billing invoice. MP at any time may offset against amounts owed to Seller, any liquidated amounts, accrued damages and other payments, and undisputed billing errors and adjustments, which are owed by Seller to MP.
[bookmark: 9.3_Billing_Disputes.__Either_Party_may_][bookmark: _Ref230618044][bookmark: _Ref227936414][bookmark: _Toc237021665][bookmark: _Hlk230728280]Billing Disputes
. Either Party may dispute invoiced amounts pursuant to Section 13.1 and shall pay to the other Party at least the portion of invoiced amounts that is not disputed, on or before the invoice due date. When the billing dispute is resolved, the amount owed shall be netted in the monthly billing period’s invoice following the date of such resolution, with late payment interest charges calculated on the amount owed in accordance with Section 9.2. If no Dispute Notice related to a billing dispute has been issued within the period twenty four (24) months following the occurrence of events or circumstances giving rise to the billing Dispute (regardless of the actual knowledge of either Party of such events and circumstances), all claims related to such billing Dispute (including any allegations of billing errors) shall be deemed waived and the aggrieved Party shall thereafter be barred from proceeding thereon.
[bookmark: _Toc237021666]Billing and Payment Records. To facilitate payment and verification, Seller and MP shall keep all books and records, including Operating Records, necessary for billing and payments and grant the other Party reasonable access to those records. All Operating Records shall be maintained on the premises of the Facility or some other mutually agreed-upon location for a minimum of six (6) years.
[bookmark: Article_10_-_Operations_and_Maintenance][bookmark: _Ref230618045][bookmark: _Toc237021667] Operations and Maintenance
[bookmark: 10.1_Operation_and_Administration.][bookmark: _Ref230618046][bookmark: _Toc237021668]Operation and Administration
.
[bookmark: _Ref230618047][bookmark: DocXTextRef47]Seller shall staff, control, and operate the Facility consistent with Good Utility Practices, Exhibit I, Exhibit N, and this ESA. Personnel of Seller shall be available 24x7 via telephone or other electronic means with (i) the capability of remotely starting, operating and stopping the Facility within ten (10) minutes, and (ii) the ability to be present at the Site within sixty (60) minutes, or sooner, to the extent required in accordance with Good Utility Practices and subject to Exhibit O.
[bookmark: (B)_Seller_shall_comply_with_Good_Utilit][bookmark: _Ref230618048]Seller shall comply with Good Utility Practices, its obligations under this ESA, the Interconnection Agreement, and the requirements of all Governmental Authorities and all reasonable requirements of MP in the operation of the Facility. By way of example only, Seller shall perform all capacity testing of the Facility and related reporting, as and when required by Governmental Authorities. Any such testing shall be deemed to be a Seller Initiated Test.
[bookmark: (C)_Seller_shall_provide_to_Company_a_da][bookmark: _Ref230618049][bookmark: DocXTextRef48]Seller shall provide to MP a day-ahead availability forecast in accordance with Exhibit I, Exhibit N, and any other reporting requirements required for compliance with NERC reliability standards. MP shall forward Seller’s forecast to the applicable local reliability coordinator on Seller’s behalf, provided, however, that Seller shall remain responsible to ensure the timeliness and accuracy of forecasts and any changes to the real-time or scheduled availability of the Facility. If and to the extent that the ERO modifies the forecasting or other reporting requirements imposed on MP or the Facility, Seller shall timely provide required data to MP or the ERO, as applicable.
[bookmark: (D)_Seller_shall,_and_shall_cause_its_Af][bookmark: _Ref230618050]Seller shall, and shall cause its Affiliates and contractors to, operate and maintain the Facility and conduct all work or cause all work in connection therewith to be conducted in accordance with Exhibit O.
[bookmark: 10.2_Facility_Maintenance.][bookmark: _Ref230618051][bookmark: _Toc237021669]Facility Maintenance
.
[bookmark: _Ref227935146][bookmark: DocXTextRef49][bookmark: DocXTextRef50]Seller shall maintain the Facility in accordance with Good Utility Practices. Seller shall coordinate its regular maintenance requirements for the Facility with MP (“Maintenance Schedules”). Seller shall provide Maintenance Schedules, including planned outages of the Facility (including any Battery Storage System Planned Outages) and a calculation of the expected Scheduled Maintenance Energy for such planned outage based on the Storage Capacity as determined by the most recently completed Test to MP in writing and sufficiently in advance for MP’s Commercially Reasonable review, which outages shall be subject to MP’s Commercially Reasonable approval. Seller shall coordinate with MP and the Transmission Authority on the timing and duration of planned outages. MP has the right to not permit a planned outage if it conflicts with the requirements of the ERO or if the ERO rejects the planned outage request.
[bookmark: (B)_Seller_shall_minimize_the_amount_of_][bookmark: _Ref230618052][bookmark: DocXTextRef51][bookmark: DocXTextRef52][bookmark: DocXTextRef53][bookmark: DocXTextRef54]Seller shall minimize the amount of scheduled maintenance during the months of January, February, June, July, August, September and December to the maximum extent consistent with Good Utility Practices; provided, that Seller may schedule maintenance during the months identified above if (a) Seller reasonably determines it is necessary to (i) avoid damage to the Facility, or (ii) maintain equipment warranties, or (b) Seller and MP agree in writing. Seller shall coordinate with MP and the Transmission Authority on the timing and duration of planned outages of the Facility (including any Battery Storage System Planned Outages).
[bookmark: 10.3_Outages_and_Reporting.][bookmark: _Ref230618053][bookmark: _Toc237021670]Outages and Reporting
.
[bookmark: _Ref230618054]When any Forced Outage occurs, Seller shall notify MP’s EMCC of the existence, nature, start time, and expected duration of the Forced Outage as soon as practical, but in no event later than one (1) hour after the Forced Outage occurs. Seller shall immediately inform MP’s EMCC of changes in the expected duration of the Forced Outage except to the extent relieved of this obligation by MP’s EMCC with respect thereto.
[bookmark: (B)_Seller_shall_develop_and_provide_Com][bookmark: _Ref230618055]Seller shall develop and provide MP with a copy of Seller’s Facility cold weather policy. In the event of a Facility Forced Outage or derate of more than ten percent (10%) of the Battery Storage System Nameplate Capacity, MP may request that Seller conduct a root cause analysis, take corrective action(s) as are reasonable under the circumstances to prevent reoccurrences and provide a copy of such analyses and corrective action(s) to MP.
[bookmark: 10.4_Repair_Obligations.][bookmark: _Ref230618056][bookmark: _Ref227935005][bookmark: _Ref227935431][bookmark: _Toc237021671]Repair Obligations
.
[bookmark: _Ref227935443]In the event that:
[bookmark: 1._operating_performance_demonstrates_th][bookmark: _Ref227935769][bookmark: DocXTextRef55][bookmark: DocXTextRef56]operating performance demonstrates that (i) the Charging Time is in excess of one-hundred ten percent (110%) of the Guaranteed Charging Time, (ii) the Charging Rate is less than ninety percent (90%) of the Guaranteed Charging Rate, (iii) the Discharging Time is in excess of one-hundred ten percent (110%) of the Guaranteed Discharging Time, (iv) the Discharging Rate is less than ninety percent (90%) of the Guaranteed Discharging Rate, (v) the Response Time is in excess of one-hundred ten percent (110%) of the Guaranteed Response Time, or (vi) the Storage Capacity is less than ninety percent (90%) of the Guaranteed Storage Capacity; or
[bookmark: 2._a_Test_demonstrates_that_any_of_the_P][bookmark: _Ref227935779]a Test demonstrates that any of the Performance Criteria other than the Guaranteed Round-Trip Efficiency does not measure within one percent (1%) of the levels required to pass such Test in accordance with the standards set forth in Exhibit M;
[bookmark: 3._then_Seller_shall_repair_the_Battery_][bookmark: _Ref230618057]then Seller shall repair the Battery Storage System in accordance with Good Utility Practices and the procedures set forth in this Section 10.4.
[bookmark: (B)_Within_fourteen_(14)_Days_of_any_fai][bookmark: _Ref230618058][bookmark: DocXTextRef57]Within fourteen (14) Days of any failure set forth in Section 10.4(A), Seller shall either (i) demonstrate such remedy to the reasonable satisfaction of MP (a “Successful Repair”) or (ii) present to MP a description of the reason for the failure and a plan and schedule for completing a Successful Repair.
[bookmark: 10.5___Books_and_Records.][bookmark: _Ref230618059][bookmark: _Ref227935881][bookmark: _Toc237021672]Books and Records
.
[bookmark: _Ref227935456]Seller shall maintain an accurate and up-to-date hourly operating log for the Facility, in electronic format, with records of production for each clock hour; changes in operating status; Forced Outages; information required by Governmental Authorities in the prescribed format; and other information reasonably requested by MP. Seller shall deliver the operating log to MP electronically for each month within five (5) Business Days of the end of such month, if requested by MP.
[bookmark: (B)_Seller_shall_deliver_to_Company_info][bookmark: _Ref227935298][bookmark: DocXTextRef58][bookmark: DocXTextRef59]Seller shall deliver to MP information on Facility performance during each calendar month within five (5) Business Days after the end of each month using definitions provided by (or consistent with) the NERC Generation Availability Data System (“GADS”) Manual, or any successor document. The data delivered to MP shall include planned and unplanned derated hours, average derated kW during the derated hours, scheduled maintenance hours, average derated kW during scheduled maintenance hours, the operating log referenced in Section 10.5(A) above, and any other additional supporting documentation as reasonably requested by MP.
Seller shall deliver to MP an annual report showing Facility performance describing the results of tests, Facility degradation and completed/anticipated augmentation. 
[bookmark: (C)_Seller_and_Company_shall_each_keep_c][bookmark: _Ref230618060]Seller and MP shall each keep complete and accurate records and all other data required by each of them for the purposes of proper administration of this ESA, including metering, billing and payment records, and such records as may be required by Governmental Authorities. Originals or copies of all Operating Records shall be maintained at the Site or such other location as may be specified by Seller from time to time. MP may examine and make copies of such Operating Records from time to time upon request, during normal business hours.
[bookmark: 10.6_Access_to_Facility.__Representative][bookmark: _Ref230618061][bookmark: _Toc237021673]Access to Facility
. Representatives of MP shall have access to the Facility from time to time, on Commercially Reasonable prior written notice, to read meters, perform inspections and take such other actions as may be appropriate to facilitate MP’s performance of this ESA. While at the Facility, such representatives shall observe Seller’s standard safety precautions and shall conduct themselves in a manner that will not interfere with operation of the Facility.
[bookmark: _Ref227934692][bookmark: _Ref230618062][bookmark: _Ref227934693][bookmark: _Toc237021674]Real Time Data
.
[bookmark: _Ref230618063]Seller shall communicate all data necessary for MP to integrate the Facility into MP’s EMCC in real time (“Real Time Data”) through the Facility’s SCADA System in accordance with Exhibit I, and subject to Exhibit N. Seller shall maintain the Facility’s SCADA System and communications system so that they are capable of interfacing with and reacting to MP’s AGC Set-Point and responding to signals from MP’s EMCC in accordance with the AGC Protocols, subject to Exhibit I and Exhibit N.
[bookmark: (B)_From_and_after_the_Commercial_Operat][bookmark: _Ref230618064][bookmark: DocXTextRef60]From and after the Commercial Operation Date, Seller shall provide MP, at Seller’s expense, real time performance data in accordance with Exhibit I for the Term. Seller shall maintain Seller-owned data collection systems that are compatible with MP’s PI System. Seller shall ensure that real time communications capabilities are available and maintained for transmission to MP’s PI System. MP shall have the right to disclose data gathered through MP’s PI System publicly; provided, however, that such data is (i) masked to obscure the origin of the data and (ii) aggregated so that the data cannot be correlated and used by competitors of Seller, except as otherwise provided in Section 20.18.
[bookmark: 10.8_Accreditation._Seller_shall_perform][bookmark: _Ref230618065][bookmark: _Toc237021675]Accreditation
. Seller shall perform from time to time, at its expense, any reporting and testing (including capacity testing) of the Facility required by Governmental Authorities.
[bookmark: _Ref230618066][bookmark: _Ref227935066][bookmark: _Ref_ContractCompanion_9kb9Ur03D][bookmark: _Toc237021676]Operating Committee and Operating Procedures
.
[bookmark: _Ref230618067]MP and Seller shall each appoint one representative and one alternate representative to act as the Operating Committee in matters relating to the Parties’ performance obligations under this ESA and to develop operating arrangements for the charging, discharging, delivery, dispatch, and receipt of Energy from the Facility. The Parties’ initial representatives on the Operating Committee are set forth in Exhibit D.
[bookmark: (B)_If_requested_by_Company,_the_Operati][bookmark: _Ref230618068][bookmark: DocXTextRef61]If requested by MP, the Operating Committee shall develop mutually agreeable written Battery Storage System Operating Procedures for the Battery Storage System that are consistent with the requirements of this ESA, including Section 5.2 and Exhibit N in order to address administrative matters such as: day-to-day communications; key personnel; operations-center interface; metering, telemetering, telecommunications, and data acquisition procedures; operations and maintenance scheduling and reporting; reports; operations log; testing procedures; and such other matters as may be mutually agreed upon by the Operating Committee. For the avoidance of doubt, MP (or its representative on the Operating Committee) shall have no obligation to agree to operational limitations except for those set forth in Part I of Exhibit N.
[bookmark: (C)_The_Operating_Committee_shall_review][bookmark: _Ref230618069]The Operating Committee shall review the requirements for AGC and data collection from time to time after the Effective Date and may agree on modifications thereto to the extent necessary or convenient for operation of the Facility in accordance with this ESA.
[bookmark: (D)_The_Operating_Committee_shall_have_a][bookmark: _Ref230618070]The Operating Committee shall have authority to act in all technical and day-to-day operational matters relating to performance of this ESA and to attempt to resolve potential disputes, provided, however, that except as explicitly provided herein, the Operating Committee shall have no authority to amend or waive any provision of this ESA, including any provision included within Exhibit N.
[bookmark: Article_11_-_Security_for_Performance][bookmark: _bookmark17][bookmark: _Ref227937361][bookmark: _Ref227937373][bookmark: _Ref227937401][bookmark: _Ref227937678][bookmark: _Ref230618071][bookmark: _Ref227937402][bookmark: _Ref227937683][bookmark: _Ref230766099][bookmark: _Toc237021677] Credit Support for Performance
[bookmark: 11.1_Security_Fund.][bookmark: _Toc237021678][bookmark: _Ref237022371]Credit Support

[bookmark: _Ref237008334][bookmark: _Ref230618073]Sellers shall provide either credit support in the form of a parent guaranty in the form provided as Exhibit H from a corporate guarantor (“Guarantor”) that has a credit rating for its senior unsecured debt of BBB- or higher (for Standard & Poor’s) or Baa3 or higher (for Moody’s) (a “Parent Guaranty”) or Security as defined below (either of the Parent Guaranty or the Security, the “Credit Support”). 
The Credit Support shall be in the amount of [insert $150/kW x (Battery Storage System Nameplate Capacity kW)] until the Commercial Operation Date. 
The Credit Support shall be reduced to [insert $75/kW x (Battery Storage System Nameplate Capacity kW)] following the Commercial Operation Date.
[bookmark: (B)_Seller_shall_establish_and_fund_the_][bookmark: _bookmark18][bookmark: _Ref227935541]The Credit Support shall be available to pay any amount due MP pursuant to this ESA, and to provide MP assurance that Seller will properly and timely develop, construct, operate and maintain the Facility and deliver Contract Energy to the Point of Delivery pursuant to this Agreement.
The Credit Support shall also provide security to MP to cover damages, including but not limited to Replacement Power Costs, Liquidated Delay Damages, actual damages, liquidated damages, and any amounts for which MP is entitled to indemnification under this ESA. 
Seller may change the form of the Credit Support at any time and from time to time upon Commercially Reasonable prior written notice to MP, provided, however, that the Credit Support must at all times satisfy the requirements of this Article 11.
Replacement.
In the event that MP determines in a Commercially Reasonable manner that an event has occurred or circumstances have developed that threaten to cause the Credit Support to fail to comply with the requirements of this Article 11 (e.g., a Guarantor is placed on negative credit watch by a rating agency), Seller shall be required to replace the Credit Support in compliance with Article 11 within ten (10) Days following notice thereof from MP.
In the event that the Credit Support ever fails to comply with the requirements of this Article 11, Seller shall be required to replace the Credit Support in compliance with Article 11 within five (5) Days following notice thereof from MP.
Survival. Promptly following the termination of this ESA and the completion of all Seller’s obligations under this ESA, MP shall release the Credit Support (including any accumulated interest, if applicable) to Seller.
Expenses. Seller shall reimburse MP for its direct expenses (including the fees and expenses of counsel) incurred by MP in connection with the preparation, negotiation, execution and/or release (including making a draw of funds) of the Credit Support under this Article 11.
[bookmark: _Toc237021679]Security. 
[bookmark: _Ref237022413][bookmark: _Hlk237010826]Sellers that do not provide, or are unable to provide, a Parent Guaranty shall establish and fund the initial Security no later than five (5) days after executing this ESA (the “Security”), in accordance with this Article 11.
Seller shall fully replenish the Security to such required level within twenty (20) Business Days after any draw on the Security by MP. Seller shall maintain the Security at such required level throughout the remainder of the Term.
MP shall have the right to monitor the financial condition of Seller and the Issuer to the extent set forth herein, and Seller shall provide written Notice to MP within five (5) Business Days of becoming aware that the Issuer does not have an Investment Grade Credit Rating. In addition, Seller shall provide to MP, at the beginning of each calendar quarter after the Commercial Operation Date, evidence satisfactory to MP sufficient to establish that Seller is in compliance with the security requirements set forth in this Section, including such evidence sufficient to establish that the current Issuer has a credit rating or assets as required. In the event that the financial condition of the current Issuer has deteriorated to a level below that required, Seller shall provide alternative Security as soon as practicable that complies with this Section and, in no event, later than thirty (30) days after becoming aware of the Issuer’s failure to meet the requirements of this Article XI.
[bookmark: (C)_Without_notice_to_Seller,_Company_ma]In addition to any other remedy available to it, MP may, before or after termination of this ESA, and without notice to Seller, draw against the Security to satisfy any undisputed obligations of Seller to MP arising under this Agreement (including without limitation the payment of Replacement Power Costs, if any, or any indemnification obligations) which Seller has not otherwise paid or performed when due, after any required notice and opportunity to cure. MP may, in its sole discretion, draw all or any part of such amounts from any form of Security to the extent available pursuant to this Article 11 and in any sequence MP may select. MP’s failure or delay to draw any amount from the Security in any instance shall not prejudice MP’s rights to subsequently recover such amount from the Security or in any other manner. In the event MP draws against the Security and Seller subsequently disputes MP’s entitlement to any portion of the funds drawn, neither MP’s draw, the Issuer’s payment under the LOC, nor Seller’s replenishment of the Security or reimbursement of the Issuer or escrow agent shall constitute a waiver of Seller’s rights to seek recovery of any amount disputed. To the extent MP elects to draw upon the Security to satisfy obligations that otherwise constitute, or might constitute, a payment Event of Default by, MP’s draw against the Security shall be deemed a cure of such Event of Default and shall waive MP’s right to terminate in that respect. With respect to any Event of Default by Seller that remains uncured and which could be cured by payment of an undisputed amount to MP, MP shall first draw upon the Security to cure the Event of Default, and only if such Security is insufficient to cure the Event of Default shall any right of termination which MP may otherwise have be exercised by MP. MP shall draw on the Security only to satisfy amounts due under this Agreement and only as expressly permitted here, and shall be subject to cure periods in this Agreement.
[bookmark: (D)_Company_shall_notify_Seller_within_f][bookmark: _Ref230618075]MP shall notify Seller within five (5) Business Days following any draw on the Security by MP, including the amount thereof and the basis therefor.
[bookmark: 11.2_Replenishment.__Seller_shall_replen][bookmark: _Ref230618076]Replenishment
[bookmark: DocXTextRef62][bookmark: DocXTextRef63]. Seller shall replenish the Security to the applicable levels set forth in Section 11.1(D) within fifteen (15) Business Days after MP makes a draw on the Security; provided, however, (a) prior to COD, Seller’s obligation to replenish the Security shall not arise until the Security has been reduced to an amount that is fifty percent (50%) or lower of the level set forth in Section 11.1(D); and (b) following COD such replenishment shall not exceed the amount remaining under the Damage Cap. Notwithstanding the foregoing, within fifteen (15) Business Days after MP makes a draw on the Security, Seller shall replenish all amounts drawn from the Security.
[bookmark: _Ref227935653][bookmark: _Ref230618077][bookmark: _Ref227935655]Form
.
[bookmark: 1._The_Letter_of_Credit_must_be_issued_b][bookmark: _Ref230618078]Security shall be comprised of cash, a letter of credit or a surety bond. Selection of Security shall be at Seller’s option provided that Security may not be split among different instruments without MP’s prior written approval. 
[bookmark: _Ref230618080]If Seller elects to utilize a cash escrow as Security, it shall establish an interest-bearing escrow account (“Escrow Account”) with a commercial bank or other mutually acceptable escrow agent as escrow agent, and the account shall name MP as the exclusive beneficiary for the duration of the existence of the escrow account. The Escrow Account shall be governed by an escrow and account control agreement in a form mutually satisfactory to Seller, MP and the escrow agent. The escrow account shall be in United States currency, and funds in the account may be invested in a money-market fund, short-term treasury obligations, investment grade commercial paper or other investment-grade investments with maturities of three months or less. All income and interest earned on the accounts held in the escrow account shall accrue for the benefit of Seller, and Seller may withdraw the income and interest earned at any time if the balance in the account after the withdrawal meets the minimum funding requirements of this Section. The escrow agreement shall require the escrow agent to notify MP if the balance in the escrow account is, together with the amount of any letter of credit, at any time, below the minimum amount required by this Agreement. The escrow agreement governing the account shall include terms that (i) prohibit termination of the account prior to establishment of alternative Security that satisfies all the requirements of this ESA; (ii) require notice of no less than sixty (60) days by the escrow agent to MP prior to any termination of the account; (iii) allow MP to draw the entire balance in the escrow account up to the amount of the Security if Security has not been replaced in accordance with this Agreement at least five (5) Business Days prior to the expiration or termination of the escrow account, and MP shall hold such amounts in lieu of escrow until such time as the Security has been replaced, at which time the funds shall be returned to Seller. At the end of the Term, any balance remaining in the escrow account shall be returned or released to Seller. 
[bookmark: _Ref230955691][bookmark: _Ref220067789]If Seller elects to use an irrevocable letter of credit (“LOC”) as Security:
[bookmark: _Ref230802737] the LOC shall be in a Commercially Reasonable form and otherwise in compliance with the requirements of this Section. The LOC shall be issued by a state or federally chartered commercial bank which issues similar letters of credit in the ordinary course of its business and that (i) has an unsecured bond rating equivalent to A- or better as determined by at least two (2) rating agencies, one of which must be either Standard & Poor’s or Moody’s, or, if these are not available, CAMEL ratings from the FDIC or OCC used in the banking industry no less than a 3 and (ii) has a minimum of $100 million in capital (the “Issuer”). The LOC must provide the following: (i) it must be issued for a minimum term of three hundred and sixty (360) days, and, where permitted by the Issuer, shall be automatically extended for a period of one year on each successive expiration date unless, at least ninety (90) days before the current expiration date, the Issuer notifies Seller and MP by certified mail that the Issuer has decided not to extend the letter of credit, (ii) provide that draws shall be payable upon presentation of a sight draft executed by an officer of MP substantially in the form approved by MP; and (iii) expressly permit partial and multiple draws. Any unused portion of the letter of credit shall be available, regardless of renewal, through the then current expiration date. Seller shall replace the letter of credit with another Issuer which includes a provision for at least ninety (90) days advance Notice to MP and shall cause the renewal or extension of the LOC meeting the criteria set forth in this Section within thirty (30) days prior to the expiration or cancellation of the then current LOC, and failure to do so shall authorize MP to draw immediately upon the then current LOC. If the Issuer notifies Seller and MP that it will not renew the LOC, MP may then draw on such LOC, and then place the proceeds, at Seller’s cost, in an interest bearing escrow account, until and unless Seller provides a substitute form of such Security meeting the requirements of this Section. Security in the form of an irrevocable standby letter of credit shall be governed by the Uniform Customs and Practice for Documentary Credits (1993 Revision), International Chamber of Commerce Brochure No. 500.
[bookmark: 2._The_Letter_of_Credit_must_be_for_a_mi][bookmark: (B)_The_Security_Fund_may_be_in_the_form][bookmark: (D)_Upon_request_by_Seller,_Company_shal]If Seller elects to use a surety bond as Security, the surety bond must be acceptable to MP in its sole discretion and must be irrevocable and name MP as the beneficiary entitled to present draw requests and to demand payment as permitted under the terms of this Agreement. The bond issuer must have a minimum financial strength rating of “A” from A.M. Best and must satisfy the requirements of A.M. Best financial size category “XI” or larger.
[bookmark: (E)_Seller_may_change_the_form_of_the_Se]
[bookmark: Article_12_-_Default_and_Remedies][bookmark: _Ref230618094][bookmark: _Toc237021680] Default and Remedies
[bookmark: 12.1_Default_by_Seller:_General.][bookmark: _bookmark22][bookmark: _Ref227935918][bookmark: _Ref227936433][bookmark: _Ref227936693][bookmark: _Ref230618095][bookmark: _Ref227935919][bookmark: _Ref227936437][bookmark: _Ref227936694][bookmark: _Toc237021681]Default by Seller: General
.
[bookmark: _Ref230618096]Events. Any of the following events shall constitute a default by Seller under this ESA. If no cure period is provided below, such default shall be deemed an Event of Default by Seller immediately upon its occurrence. If a cure period is provided below, such default shall mature into an Event of Default if not cured within the indicated cure period.
[bookmark: 1._Seller’s_application_for,_or_consent_][bookmark: _Ref230618097]Seller’s application for, or consent (by admission of material allegations of a petition or otherwise) to, the appointment of a receiver, trustee or liquidator for Seller or for all or substantially all of its assets, or its authorization of such application or consent, or the commencement of any proceedings seeking such appointment without such authorization, consent or application, which proceedings continue undismissed or unstayed for a period of sixty (60) Days from inception.
Cure Period:	None.
[bookmark: 2._Seller’s_authorization_or_filing_of_a][bookmark: _Ref230618098]Seller’s authorization or filing of a voluntary petition in bankruptcy or application for or consent (by admission of material allegations of a petition or otherwise) to the application of any bankruptcy, reorganization, readjustment of debt, insolvency, dissolution, liquidation or other similar law of any jurisdiction or the institution of such proceedings against Seller without such authorization, application or consent, which proceedings remain undismissed or unstayed for sixty (60) Days from its inception or which result in adjudication of bankruptcy or insolvency within such time.
Cure Period:	None.
[bookmark: _Ref230618099]Seller’s assignment of this ESA or the Facility or any Change of Control, not permitted by Section 19.1.
Cure Period:	None.
[bookmark: 4._Any_representation_or_warranty_by_Sel][bookmark: _Ref230618100]Any representation or warranty by Seller that materially affects its ability to perform this ESA is proven to have been false in any material respect when made.
[bookmark: Cure_Period:__Thirty_(30)_Days_after_Com]Cure Period: Thirty (30) Days after MP provides notice of such breach.
[bookmark: 5._Seller’s_failure_to_establish_and,_on][bookmark: _Ref230618101]Seller’s failure to establish and, once established, maintain the Security as and in the amounts required under Article 11.
[bookmark: Cure_Period:__Five_(5)_Business_Days_aft]Cure Period: Five (5) Business Days after MP provides notice of Seller’s failure.
[bookmark: 6._Seller’s_failure_to_obtain_and_mainta][bookmark: _Ref230618102]Seller’s failure to obtain and maintain insurance in scope and amounts required under Article 16.
Cure Period: Five (5) Business Days after MP provides notice of Seller’s failure.
[bookmark: 7._Seller’s_failure_to_make_any_payment_][bookmark: _Ref230618103]Seller’s failure to make any payment to MP as and when required by this ESA, including Liquidated Delay Damages, Actual Damages, and any required indemnification.
[bookmark: Cure_Period:_Ten_(10)_Business_Days_afte]Cure Period: Ten (10) Business Days after MP provides notice that the amount is overdue.
[bookmark: 8._The_breach_by_Seller_of_the_Interconn][bookmark: _Ref230618104][bookmark: DocXTextRef69][bookmark: DocXTextRef70][bookmark: DocXTextRef71]The breach by Seller of the Interconnection Agreement, which breach (a) materially interferes with (i) Seller’s production and/or delivery of any product or service to be produced or delivered pursuant to this ESA, or (ii) MP’s ability to accept or receive such product or service, or (iii) MP’s ability to transmit Energy beyond the Point of Delivery, and/or (b) otherwise has a Material Adverse Effect on MP.
[bookmark: Cure_Period:_Thirty_(30)_Days_from_the_b]Cure Period: Thirty (30) Days from the breach or the cure period allowed by the Interconnection Agreement (whichever is longer).
[bookmark: 9._Seller_intentionally_or_knowingly_sta][bookmark: _Ref230618105]Seller intentionally or knowingly starts-up, operates, charges, or discharges or permits or causes any third party (including Seller’s designated operator) to start-up, operate, charge or discharge any Battery Storage System other than as specifically permitted under this ESA.
Cure Period: None.
[bookmark: 10._Seller_intentionally_or_knowingly_de][bookmark: _Ref230618106]Seller intentionally or knowingly delivers, or attempts to deliver, Energy for sale under this ESA that was not associated with or stored by the Facility.
[bookmark: Cure_Period:_None.]Cure Period: None.
[bookmark: 11._The_monthly_Capacity_Availability_Fa][bookmark: _Ref230618107][bookmark: DocXTextRef72]The monthly Capacity Availability Factor of the Battery Storage System is less than ninety percent (90%) on average in any consecutive twenty-four (24) months, provided however, that for purposes of this Event of Default only, if Seller’s failure to meet the Capacity Availability Factor in any consecutive twenty-four (24) months is directly attributable to a GSU Transformer Failure, such GSU Transformer Failure not to exceed eighteen (18) months in duration during the Term, the number of Days in which such GSU Transformer Failure occurred shall be deducted from the calculation of the Capacity Availability Factor of the Battery Storage System for the consecutive twenty-four (24) month period in which the GSU Transformer Failure occurred. Seller may only claim one (1) GSU Transformer Failure during the Term.
[bookmark: Cure_Period:__Seller_shall_be_deemed_to_][bookmark: DocXTextRef73]Cure Period: Seller shall be deemed to have cured this default if the average Capacity Availability Factor of the Battery Storage System is at least ninety percent (90%) for the subsequent twelve (12) consecutive months during the Term.
[bookmark: 12._Any_failure_set_forth_in_Section_10.][bookmark: _Ref230618108]Any failure set forth in Section 10.4(A)1 or Section 10.4(A)2.
Cure Period: Seller shall be deemed to have cured this default if a subsequent Test performed within a one hundred eighty (180) Day period demonstrates that all of the Performance Criteria meet the levels required to pass such Test in accordance with the standards set forth in Exhibit M, provided however, that the cure period may be extended to a total of three hundred sixty-five (365) Days if Seller provides a written opinion from a mutually-agreeable Independent Engineer that a cure can reasonably be achieved within such additional period.
[bookmark: 13._The_failure_by_Seller_to_perform_or_][bookmark: _Ref230618109]The failure by Seller to perform or observe any other material obligation to MP under this ESA, unexcused by Force Majeure (other than failure to achieve COD, which is addressed in Section 12.2 below).
[bookmark: Cure_Period:_Thirty_(30)_Days_after_Comp]Cure Period: Thirty (30) Days after MP provides notice thereof; provided, that if such default is not reasonably capable of cure within such thirty (30) Day period, Seller shall have such additional period of time (not to exceed ninety (90) Days in any event) as is reasonably necessary for cure, so long as Seller initiates cure within such thirty (30) Day period and diligently prosecutes the cure to conclusion thereafter.
[bookmark: 14._Seller_removes_from_the_Site_equipme][bookmark: _Ref230618110]Seller removes from the Site equipment upon which the Commercial Operation Test has been based, except for the purposes of replacement, refurbishment, repair or maintenance, and the equipment is not returned within five (5) Days after notice from MP.
[bookmark: Cure_Period:_Equipment_returned_five_(5)]Cure Period: Equipment returned five (5) Days after MP provides notice.
[bookmark: 15._Seller_makes_any_material_misreprese][bookmark: _Ref230618111]Seller makes any material misrepresentation or any intentional or grossly negligent omission in any report (including any status report, logs, and reports required under Section 4.1, Section 5.5, Section 5.6, Section 10.5, Exhibit I and Exhibit L) required to be made or furnished by Seller pursuant to this ESA.
Cure Period: Five (5) Days after MP provides notice.

[bookmark: 16._Subject_to_Section_7.3,_Seller_makes][bookmark: _Ref230618112]Subject to Section 7.3, Seller makes any material misrepresentation or any intentional or grossly negligent omission in any Availability Notice.
[bookmark: DocXTextRef74]Cure Period: Such Event of Default may be cured if (i) the default was caused solely by an inadvertent error or omission of an administrative or clerical nature and (ii) such default is cured within one (1) Business Day after knowledge of such inadvertent error or omission in the Availability Notice.
[bookmark: _bookmark23][bookmark: _Ref227934435]Remedies for Default. In connection with any default by Seller under this Section 12.1 (whether or not cured by Seller), MP may:
[bookmark: _Ref230618113]Seek Actual Damages in such amounts and on such basis for the default as authorized by this ESA;
[bookmark: 2._Offset_against_any_payments_due_to_Se][bookmark: _Ref230618114]Offset against any payments due to Seller, any Actual Damages and other amounts due from Seller; and/or
[bookmark: 3._Draw_any_Actual_Damages_and_other_amo][bookmark: _Ref230618115]Draw any Actual Damages and other amounts due from Seller, from the Security.
[bookmark: _Ref230618116][bookmark: DocXTextRef75]Termination for Event of Default. Upon and at any time following an Event of Default by Seller under this Section 12.1, in addition to its rights under Section 12.1(B) above, MP may terminate this ESA effective immediately upon notice to Seller, without penalty or further obligation to Seller. In connection with any such termination, MP may collect from Seller (subject to the Damage Cap) all Actual Damages arising from such Event of Default through the Scheduled Termination Date.
[bookmark: (D)_Specific_Performance.__In_addition_t][bookmark: _bookmark24][bookmark: _Ref230618117]Specific Performance. In addition to the other remedies specified herein, upon any Event of Default of Seller with respect to Seller’s obligations under Sections 12.1(E), 19.3, 19.4 or 19.5, MP shall have the right to seek specific performance. The Parties agree that in the event MP seeks injunctive relief in connection with the foregoing, that such action may be taken without the necessity of posting of a bond or other security as would otherwise be required under Applicable Law.
[bookmark: (E)_Right_of_First_Offer_for_Facility_Ou][bookmark: _Ref227935975]Right of First Offer for Facility Output and Services. If MP terminates this ESA due to an Event of Default by Seller, then neither Seller nor any Affiliate of Seller may sell, or enter into a contract to sell, any Energy, Ancillary Services and other products and services associated with or attributable to the Facility or any storage facility that from time to time may be constructed by Seller or an Affiliate of Seller on the Site to a party other than MP for a period of three (3) years following the date of such termination of this ESA (“Restricted Period”). The foregoing prohibition on contracting will not apply if, before entering into such contract or making such sale, Seller or Seller’s Affiliate provides MP with a written offer to sell the output and services at the rate set forth in this ESA and otherwise on terms and conditions substantially and in all material respects the same as the terms and conditions in this ESA and MP fails to accept such offer within ninety (90) Days after MP’s receipt of such offer. If MP elects to purchase such output and services in response to Seller’s notice, then the Parties shall enter into a binding agreement consistent with the foregoing and otherwise on terms and conditions substantially and in all material respects the same as this ESA, the same being modified only as necessary to address changes which arise due to the passage of time. Neither Seller nor an Affiliate of Seller may sell or transfer the Facility, or any part thereof, or their land rights or interests in the Site (including the Interconnection Agreement or interconnection queue position) during the Restricted Period so long as the limitations contained in this Section 12.1(E) apply, unless the transferee agrees to be bound by the terms set forth in this Section 12.1(E) pursuant to a written agreement approved by MP. MP shall be permitted to file a notice of the rights contained in this Section 12.1(E) with respect to Seller’s or any of its Affiliate’s interests in the Site.
[bookmark: 12.2_Default_by_Seller:_Failure_to_Achie][bookmark: _Ref227935793][bookmark: _Ref227936708][bookmark: _Ref230618118][bookmark: _Ref227935794][bookmark: _Ref227936709][bookmark: _Toc237021682]Default by Seller: Failure to Achieve COD
.
[bookmark: _Ref230618119]Delay. Seller shall be in default under this ESA if the Facility fails to achieve COD by the Target COD (“COD Delay”). Seller shall be liable to pay [insert $[250]/MW x (Battery Storage System Nameplate Capacity MW)] (“Liquidated Delay Damages”) to MP as a liquidated damage and not a penalty, in lieu of Actual Damages, for each Day of a COD Delay. Liquidated Delay Damages shall begin to accrue on the Day after the Target COD (in each case, as it may be extended due to Force Majeure), until the first to occur of the COD or termination of this ESA pursuant to Section 12.2(C) below. Except as provided in Section 12.2(C) below, the payment of Liquidated Delay Damages shall be MP’s sole and exclusive remedy for a COD Delay.
[bookmark: (B)_Cure.__Seller_shall_have_a_cure_peri][bookmark: _bookmark25][bookmark: _Ref227936115]Cure. Seller shall have a cure period of up to one hundred eighty (180) Days for COD Delay, so long as the following conditions are satisfied:
[bookmark: 1._In_order_to_utilize_the_cure_period_s][bookmark: _Ref227936178][bookmark: DocXTextRef76][bookmark: DocXTextRef77][bookmark: DocXTextRef78]In order to utilize the cure period set forth in this Section 12.2(B), Seller must, at any time prior to, but no later than, 6:00 a.m. on the third (3rd) Business Day immediately prior to the Target COD, (a) inform MP through written notice that it anticipates COD Delay, with such written notice including the reasons for the anticipated COD Delay and setting forth the anticipated Commercial Operation Date, (b) if Seller anticipates COD Delay extending more than forty-five (45) Days, include a written opinion from a mutually-agreeable Independent Engineer that COD can reasonably be achieved within the additional period of COD Delay requested by Seller, and (c) pay Liquidated Delay Damages to MP for each Day of anticipated COD Delay consistent with Seller’s written notice. Seller’s payment to MP of anticipated Liquidated Delay Damages pursuant to clause (c) above shall be a condition to the cure rights provided in this Section 12.2(B).
[bookmark: 2._To_the_extent_Seller_achieves_the_Com][bookmark: _Ref230618120][bookmark: DocXTextRef79]To the extent Seller achieves the Commercial Operation Date prior to the Target COD, or earlier than the anticipated Commercial Operation Date set forth in the written notice provided in (a) above, MP shall refund Seller the portion of Liquidated Delay Damages received by MP pursuant to this Section 12.2(B) that corresponds to the number of Days of anticipated COD Delay described in Seller’s written notice in Section 12.2(B)1 above that are after the Commercial Operation Date.
[bookmark: (C)_Termination.__Failure_to_cure_COD_De][bookmark: _bookmark26][bookmark: _Ref227934446][bookmark: DocXTextRef80]Termination. Failure to cure COD Delay consistent with and within the cure period set forth in Section 12.2(B) shall be an Event of Default by Seller. Upon such an Event of Default, MP may (i) terminate this ESA immediately upon notice to Seller, without penalty or further obligation to Seller except as to costs and balances incurred prior to the effective date of such termination, and (ii) in connection therewith, in addition to accrued Liquidated Delay Damages but in lieu of Actual Damages for the balance of the Term, collect from Seller liquidated damages therefor in the amount of [insert $125/kW x (Battery Storage System Nameplate Capacity kW)], which amount shall be reduced for any Liquidated Delay Damages paid to date.
[bookmark: 12.3_Default_by_Company.][bookmark: _bookmark27][bookmark: _Ref227936455][bookmark: _Ref230618121][bookmark: _Ref227936456][bookmark: _Toc237021683]Default by MP
.
[bookmark: _Ref230618122]Events. Any of the following events shall constitute a default by MP under this ESA. If no cure period is provided below, such default shall be deemed an Event of Default by MP immediately upon its occurrence. If a cure period is provided below, such default shall mature into an Event of Default if not cured within the indicated cure period.
[bookmark: 1._Company’s_application_for,_or_consent][bookmark: _Ref230618123]MP’s application for, or consent (by admission of material allegations of a petition or otherwise) to, the appointment of a receiver, trustee or liquidator for MP or for all or substantially all of its assets, or its authorization of such application or consent, or the commencement of any proceedings seeking such appointment without such authorization, consent or application, which proceedings continue undismissed or unstayed for a period of sixty (60) Days from inception.
Cure Period:	None.
[bookmark: 2._Company’s_authorization_or_filing_of_][bookmark: _Ref230618124]MP’s authorization or filing of a voluntary petition in bankruptcy or application for or consent (by admission of material allegations of a petition or otherwise) to the application of any bankruptcy, reorganization, readjustment of debt, insolvency, dissolution, liquidation or other similar law of any jurisdiction or the institution of such proceedings against MP without such authorization, application or consent, which proceedings remain undismissed or unstayed for sixty (60) Days from its inception or which result in adjudication of bankruptcy or insolvency within such time.
Cure Period:	None.
[bookmark: 3._Company’s_assignment_of_this_ESA,_not][bookmark: _Ref230618125]MP’s assignment of this ESA, not permitted by Section 19.2.
[bookmark: Cure_Period:___None.]Cure Period:	None.
[bookmark: 4._Any_representation_or_warranty_by_Com][bookmark: _Ref230618126][bookmark: DocXTextRef81][bookmark: DocXTextRef82]Any representation or warranty by MP that materially affects its ability to perform this ESA; (a) is proven to have been false in any material respect when made; or (b) ceases to remain true in all material respects during the Term, provided however, that a representation or warranty that ceases to remain true due to a change in Applicable Law shall not be considered an Event of Default.
Cure Period: Thirty (30) Days after Seller provides notice of such breach.
[bookmark: 5._Company’s_failure_to_make_any_payment][bookmark: _Ref230618127]MP’s failure to make any payment to Seller as and when required by this ESA, including invoiced amounts, Actual Damages and any required indemnification.
[bookmark: Cure_Period:__Ten_(10)_Business_Days_aft]Cure Period: Ten (10) Business Days after Seller provides notice that the amount is overdue.
[bookmark: 6._The_failure_by_Company_to_perform_or_][bookmark: _Ref230618128]The failure by MP to perform or observe any other material obligation to Seller under this ESA, unexcused by Force Majeure.
[bookmark: Cure_Period:__Thirty_(30)_Days_after_Sel]Cure Period: Thirty (30) Days after Seller provides notice; provided, that if such default is not reasonably capable of cure within such thirty (30) Day period, MP shall have such additional period of time (not to exceed ninety (90) Days in any event) as is reasonably necessary for cure, so long as MP initiates cure within such thirty (30) Day period and diligently prosecutes the cure to conclusion thereafter.
[bookmark: (B)_Remedies_for_Default.__In_connection][bookmark: _bookmark28][bookmark: _Ref227934480]Remedies for Default. In connection with any default by MP (whether or not cured by MP), Seller may:
[bookmark: 1._Seek_Actual_Damages_in_such_amounts_a][bookmark: _Ref230618129]Seek Actual Damages in such amounts and on such basis for the default as authorized by this ESA; and/or
[bookmark: 2._Offset_against_any_payments_due_to_Co][bookmark: _Ref230618130]Offset against any payments due to MP, any Actual Damages and other amounts due from MP.
[bookmark: (C)_Termination_for_Event_of_Default.__U][bookmark: _bookmark29][bookmark: _Ref227934494][bookmark: DocXTextRef83]Termination for Event of Default. Upon an Event of Default by MP, in addition to its rights under Section 12.3(B) above, Seller may terminate this ESA immediately upon notice to MP, without penalty or further obligation to MP, and in connection therewith, collect from MP all Actual Damages arising from such Event of Default through the Scheduled Termination Date.
[bookmark: 12.4_Limitations_on_Damages.][bookmark: 12.5_Bankruptcy.__This_ESA_grants_each_P][bookmark: _Ref230618142][bookmark: _Toc237021684]Bankruptcy
[bookmark: DocXTextRef85][bookmark: DocXTextRef86][bookmark: DocXTextRef87][bookmark: DocXTextRef88][bookmark: DocXTextRef89]. This ESA grants each Party the contractual right to “cause the liquidation, termination or acceleration” of the transactions within the meaning of Sections §556, §560 and §561 of the U.S. Bankruptcy Code, as they may be amended superseded or replaced from time to time. Upon a bankruptcy, a non-defaulting Party shall be entitled to exercise its rights and remedies under this ESA in accordance with the safe harbor provisions of the U.S. Bankruptcy Code set forth in, inter alia, Sections 362(b)(6), 362(b)(17), 362(b)(27), 362(o), 546(e), 548(d)(2), 556, 560 and 561, as they may be amended, superseded or replaced from time to time.
[bookmark: _Ref230618143][bookmark: _Toc237021685]Cumulative Remedies
. Except as explicitly provided to the contrary in this ESA, each right or remedy of the Parties provided for in this ESA shall be cumulative of and shall be in addition to every other right or remedy provided for in this ESA, and the exercise of one or more of the rights or remedies provided for herein shall not preclude the simultaneous or later exercise by such Party of any other rights or remedies provided for herein.
[bookmark: _Ref230618144][bookmark: _Toc237021686]Duty to Mitigate
. Each Party agrees that it has a duty to mitigate damages and covenants that it will use Commercially Reasonable Efforts to minimize any damages it may incur because of the other Party’s performance or non-performance of the ESA.
[bookmark: Article_13_-_Dispute_Resolution][bookmark: _bookmark32][bookmark: _Ref227934507][bookmark: _Ref230618145][bookmark: _Ref227934511][bookmark: _Ref227937262][bookmark: _Toc237021687] Dispute Resolution
[bookmark: 13.1_Negotiation.][bookmark: _bookmark33][bookmark: _Ref227936479][bookmark: _Ref230618146][bookmark: _Ref_ContractCompanion_9kb9Ur019][bookmark: _Ref227936481][bookmark: _Toc237021688]Negotiation
. The Parties will use reasonable efforts to resolve disputes informally and without the need to resort to litigation.
[bookmark: _Ref220067861][bookmark: _Ref230618147]For all disputes that arise pursuant to the ESA (each, a “Dispute”), the Parties immediately, through their designated representatives selected in the sole discretion of each Party (individually, the “Party Representative”, together, the “Parties’ Representatives”), shall negotiate with one another in good faith in order to reach resolution of the dispute. Such negotiation shall commence within fourteen (14) days of the date of the letter from one Party Representative to the other Party Representative notifying that Party of the nature of the dispute (a “Dispute Notice”).
Any Dispute that is mutually agreed by the Parties (each acting in its sole and complete discretion) to involve engineering, construction or technical matters as the sole or primary area of disagreement between the Parties shall be deemed to be a “Technical Dispute” (each, a “Technical Dispute”). The Parties agree that the technical expert for purposes of resolving any Technical Disputes shall be a mutually agreeable Independent Engineer, the costs and expenses for which will be shared equally by the Parties. The Independent Engineer may, if he or she deems it appropriate, hold a hearing on the subject of the Technical Dispute and shall, upon the request of either Party, meet with the Parties or their representatives with respect to such Technical Dispute within three (3) Business Days of the request for such meeting. The Independent Engineer shall render a decision solely resolving the Technical Dispute within five (5) Business Days of the meeting with the Parties’ Representatives or hearing (if any), or such longer period as the Parties and the Independent Engineer may agree. The decision of the Independent Engineer shall be binding with respect to the Technical Dispute. 
[bookmark: (B)_In_the_event_the_Parties’_representa]If the Parties are unable to resolve the Dispute within thirty (30) days of receipt of the Dispute Notice, either Party may seek available legal remedies. 
[bookmark: 13.2_Time_Bar.__Except_as_provided_for_b][bookmark: _Ref230618149][bookmark: _Toc237021689]Time Bar
. Except as provided for billing Disputes under Article 9 and as provided in Section 9.3, if a Dispute Notice has not been issued prior to the expiration of the applicable statute of limitations period for any applicable claim related to the events described within the Dispute Notice, all claims related to such Dispute shall be deemed waived and the aggrieved Party shall thereafter be barred from proceeding thereon.
[bookmark: 13.4_Governing_Law.__The_interpretation_][bookmark: _Ref230618162][bookmark: _Toc237021690]Governing Law
. The interpretation and performance of this ESA and each of its provisions shall be governed and construed in accordance with the laws of the State of Minnesota, without regard to its conflict of laws principles of the United States of America, as applicable. The Parties hereby submit to the exclusive jurisdiction of the federal courts of the State of Minnesota. To the extent that the federal courts lack subject matter jurisdiction over any dispute (through lack of diversity or otherwise) the Parties hereby submit to the exclusive jurisdiction of the applicable Minnesota District Court.
[bookmark: 13.6_Waiver_of_Jury_Trial.__Seller_and_C][bookmark: _Ref230618164][bookmark: _Toc237021691]Waiver of Jury Trial
. Seller and MP each hereby knowingly, voluntarily and intentionally waive any rights they may have to a trial by jury in respect of any litigation based hereon, or arising out of, under, or in connection with, this ESA or any course of conduct, course of dealing, statements (whether oral or written) or actions of Seller and MP related hereto and expressly agree to have any Disputes be adjudicated by a judge of the court having jurisdiction, without a jury, subject only to Section 19.5.
[bookmark: Article_14_-_Force_Majeure][bookmark: _bookmark35][bookmark: _Ref227937566][bookmark: _Ref230618165][bookmark: _Ref227937573][bookmark: _Toc237021692]Force Majeure
[bookmark: 14.1_Force_Majeure,_Defined.__For_purpos][bookmark: _bookmark36][bookmark: _Ref227936580][bookmark: _Ref227936583][bookmark: _Ref230618166][bookmark: _Ref230620406][bookmark: _Toc237021693]Force Majeure, Defined
[bookmark: (B)_acts_or_omissions_of_a_third_party_(][bookmark: (C)_failure_to_obtain_any_Permits_requir][bookmark: (D)_mechanical_or_equipment_breakdown_or][bookmark: (E)_Environmental_Contamination_at_the_S][bookmark: (F)_changes_in_market_conditions;][bookmark: (G)_any_delay_or_failure_by_the_Transmis][bookmark: (H)_any_delay_or_nonperformance_by_suppl][bookmark: (I)_the_delay_or_effects_of_the_COVID_ep][bookmark: (J)_changes_of_Applicable_Law_arising_af]. A Party shall not be responsible, liable or in default with respect to any delay or failure to perform hereunder if, and to the extent, the delay or failure is substantially caused by Force Majeure. The Party affected by Force Majeure shall exercise Commercially Reasonable Efforts to remove such disability with reasonable dispatch but shall not be required to accede or agree to any provision not satisfactory to it in order to settle and terminate a strike or other labor disturbance.
[bookmark: 14.2_Applicability_of_Force_Majeure.__A_][bookmark: _Ref230618167][bookmark: _Toc237021694]Applicability of Force Majeure
. A Party shall be relieved of its obligations to perform this ESA and shall not be considered to be in default with respect to any obligation under this ESA if and to the extent such Party is prevented from fulfilling such obligation by Force Majeure, provided, however, that: 
A Party delayed in performing or unable to perform any obligation hereunder by reason of Force Majeure shall give Notice and the full particulars of such Force Majeure to the other Party in writing or by telephone as soon as practicable after the occurrence of the cause relied upon.
Telephone or verbal communications given pursuant to this Section shall be confirmed in writing as soon as reasonably possible and shall specifically state the full particulars of the Force Majeure, the time and date when such Force Majeure occurred and when the Force Majeure is reasonably expected to cease.
A Party’s suspension of performance due to a Force Majeure shall be no longer or broader than necessary as a result of the Force Majeure and the Party claiming Force Majeure shall resume full performance of its obligations as promptly as possible.
When the non-performing Party can resume performance of its obligations under this ESA, that Party shall give the other Party written Notice to that effect.
[bookmark: _Ref230618168][bookmark: _Toc237021695]Limitations on Effect of Force Majeure
.
Economic hardship and changes in market conditions shall not constitute Force Majeure.
[bookmark: (B)_In_no_event_will_the_existence_of_Fo]Suspension or curtailment in the electric output of the Facility that is caused by or arises from the acts or omissions of any third party, including, without limitation, any vendor, materialman, customer, or supplier of any Party, shall not constitute Force Majeure, unless such acts or omissions are themselves excused by reason of Force Majeure.
[bookmark: (C)_If,_(i)_prior_to_COD,_Force_Majeure_][bookmark: _Ref220067121]Mechanical or equipment breakdown or other mishap or events or conditions attributable to normal wear and tear or flaws to equipment shall not constitute Force Majeure, unless such breakdown, mishap or event is itself caused by Force Majeure.
In the event that any delay or failure of performance caused by Force Majeure continues for an uninterrupted period of one hundred eighty (180) days from its inception, the Party not claiming Force Majeure may, at any time following the end of such one hundred eighty (180) day period, terminate this ESA upon written Notice to the Party claiming Force Majeure, without further obligation by either Party except as to costs and balances incurred prior to the effective date of such termination. The Party not claiming Force Majeure may, but shall not be obligated to, extend such one hundred and eighty (180) day period, for at least one hundred eighty (180) days, and such additional time as it, at its sole discretion, deems appropriate, if the affected Party is exercising due diligence in its efforts to cure the Force Majeure.
[bookmark: Article_15_-_Representations,_Warranties][bookmark: _Ref230618172][bookmark: _Toc237021696] Representations, Warranties and Covenants
[bookmark: 15.1_Representations_and_Warranties._Eac][bookmark: _Ref230618173][bookmark: _Toc237021697]Representations and Warranties
. Each Party hereby represents and warrants to the other as follows, which representations and warranties shall be deemed to be repeated, if applicable, by each Party throughout the Term:
[bookmark: _Ref230618174]Such Party is a valid separate legal entity, duly organized, validly existing and in good standing under Applicable Law. It is qualified to do business in the State in which the Facility is located and each other jurisdiction where the failure to so qualify would have a Material Adverse Effect on the business or financial condition of the other Party. It has all requisite power and authority to conduct its business, to own its properties, and to execute, deliver, and perform its obligations under this ESA.
[bookmark: (B)_The_Party’s_execution,_delivery,_and][bookmark: _Ref230618175]The Party’s execution, delivery, and performance of all of its obligations under this ESA have been duly authorized by all necessary organizational action, and do not and will not:
[bookmark: 1._require_any_consent_or_approval_by_an][bookmark: _Ref230618176]require any consent or approval by any governing corporate or management body, other than that which has been obtained and is in full force and effect (evidence of which shall be delivered to the other Party upon its request);
[bookmark: 2._violate_any_Applicable_Law,_the_viola][bookmark: _Ref230618177]violate any Applicable Law, the violation of which could have a Material Adverse Effect on the representing Party’s ability to perform its obligations under this ESA;
[bookmark: 3._result_in_a_breach_or_constitute_a_de][bookmark: _Ref230618178]result in a breach or constitute a default under the representing Party’s formation documents, bylaws or equivalent, or under any agreement relating to its management or affairs, any indenture or loan or credit agreement, or any other agreement, lease, or instrument to which it is a party or by which it or its properties or assets may be bound or affected, the breach or default of which could reasonably be expected to have a Material Adverse Effect on the representing Party’s ability to perform its obligations under this ESA; or
[bookmark: 4._result_in,_or_require_the_creation_or][bookmark: _Ref230618179]result in, or require the creation or imposition of any mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other than as may be contemplated by this ESA) upon or with respect to any of the assets or properties of the representing Party now owned or hereafter acquired, the creation or imposition of which could reasonably be expected to have a Material Adverse Effect on the representing Party’s ability to perform its obligations under this ESA.
[bookmark: (C)_This_ESA_is_a_valid_and_binding_obli][bookmark: _Ref230618180]This ESA is a valid and binding obligation of the representing Party.
[bookmark: (D)_The_execution_and_performance_of_thi][bookmark: _Ref230618181]The execution and performance of this ESA will not conflict with or constitute a breach or default under any contract or agreement of any kind to which the representing Party is a party or any judgment, order, or Applicable Law, applicable to it or its business.
[bookmark: (E)_Within_the_meaning_of_the_U.S._Bankr][bookmark: _Ref230618182][bookmark: DocXTextRef103]Within the meaning of the U.S. Bankruptcy Code, (i) this ESA constitutes a “master netting agreement,” (ii) all transactions pursuant to this ESA constitute “forward contracts” or a “swap agreement,” (iii) the representing Party is a “forward contract merchant” and “master netting agreement participant,” and (iv) all payments made or to be made pursuant to this ESA constitute “settlement payments.”
[bookmark: (F)_Such_Party_is_(i)_a_producer,_proces][bookmark: _Ref230618183][bookmark: DocXTextRef104]Such Party is (i) a producer, processor, or commercial user of, or a merchant handling, the commodity which is the subject of this ESA, or the products or by products thereof; and (ii) entering into this ESA solely for purposes related to its business as such.
[bookmark: 15.2_Seller_Covenants.__Seller_further_h][bookmark: _Ref230618184][bookmark: _Toc237021698][bookmark: _Hlk230790044]Seller Covenants
. Seller further hereby covenants to MP throughout the Term that, in connection with its obligations under this ESA:
[bookmark: _Ref230618185][bookmark: (B)_Seller_is_in_compliance_with_the_Uyg]Seller shall deliver to MP the products and services required by this ESA free and clear of all liens, security interests, claims and encumbrances or any interest therein or thereto by any Person.
Seller may utilize subcontractors in the performance of its duties and obligations under this ESA without the prior written consent of MP, provided that no such subcontract shall relieve Seller of any of its duties or obligations hereunder.
[bookmark: _Ref225244777]As of the Effective Date, Schedule [•] includes a list of those entities among CPP Investments, Global Infrastructure Partners (GIP), and BlackRock, Inc. (the “Upstream Owners”) that, to the knowledge of Seller, have a direct or indirect ownership interest in Seller of greater than five percent (5%) (the “Ownership Threshold”). During the Term Seller shall promptly notify Buyer in writing of any change in ownership that would result in any Upstream Owner either exceeding or ceasing to meet the Ownership Threshold.
[bookmark: Article_16_-_Insurance][bookmark: _bookmark37][bookmark: _Ref227937507][bookmark: _Ref230618187][bookmark: _Ref227937286][bookmark: _Ref227937509][bookmark: _Toc237021699] Insurance
[bookmark: 16.1_Evidence_of_Insurance.__No_later_th][bookmark: _Ref230618188][bookmark: _Toc237021700]Evidence of Insurance
. Seller shall, on or before commencement of construction and thereafter within five (5) days after each applicable expiration date provide MP with insurance certificates acceptable to MP evidencing that insurance coverages for the Facility follow the specifications for insurance coverage set forth below in this Article and the specifications for insurance coverage set forth in Exhibit E. Such insurance coverages shall:
[bookmark: _Ref230618189]provide MP with additional insured status (except workers’ compensation);
[bookmark: (B)_provide_that_Company_shall_receive_t][bookmark: _Ref230618190]provide that MP shall receive thirty (30) Days prior written notice of non-renewal, cancellation of, or significant modification to any of the corresponding policies (except that such notice may be ten (10) Days for non-payment of premiums)  A “significant modification” shall mean any modification to insurance coverage that makes Seller in non-compliance with the insurance requirements set forth in this agreement;
[bookmark: (C)_provide_a_waiver_of_any_rights_of_su][bookmark: _Ref230618191]provide a waiver of any rights of subrogation against MP, its Affiliates and their officers, directors, agents, subcontractors, and employees; and,
[bookmark: (D)_indicate_that_the_“Commercial_Genera][bookmark: 16.2_Policy_Requirements.__All_policies_][bookmark: _Ref230618193][bookmark: _Toc237021701]Policy Requirements
. All policies shall be written with insurers authorized to provide insurance in Minnesota with a Best’s rating of A- or better and a financial category of VIII or better. All policies shall be written on an occurrence basis or other basis acceptable to MP, except as otherwise provided in this Article. All policies shall contain an endorsement that Seller’s policy shall be primary and noncontributory in all instances regardless of like coverages, if any, carried by MP. Seller may satisfy its insurance requirements using any reasonable combination of primary and excess coverage. Any deductibles or retentions shall be the sole responsibility of Seller. 
[bookmark: _Ref230618194][bookmark: _Toc237021702]No Implied Limitation
. Seller’s liability under this ESA is not limited to the amount of insurance coverage required herein.
[bookmark: _Ref227936645][bookmark: _Ref230618195][bookmark: _Ref227936647][bookmark: _Toc237021703]Term and Modification of Insurance
.
[bookmark: _Ref230618196]All insurance required under this ESA shall cover occurrences during the Term and for a period of two (2) years after the Term. In the event that any insurance as required herein is commercially available only on a “claims-made” basis, such insurance shall provide for a retroactive date not later than the Effective Date and such insurance shall be maintained by Seller for a minimum of three (3) years after the Term.
[bookmark: (B)_Company_shall_have_the_right,_at_tim][bookmark: _Ref230618197]MP shall have the right, at times deemed appropriate to MP during the Term, to request Seller to modify the insurance minimum limits specified in Exhibit E in order to maintain Commercially Reasonable coverage amounts. Seller shall make Commercially Reasonable Efforts to comply with any such request.
[bookmark: (C)_If_any_insurance_required_to_be_main][bookmark: _Ref230618198]If any insurance required to be maintained by Seller hereunder ceases to be reasonably available and/or commercially feasible in the commercial insurance market, Seller shall provide notice to MP, accompanied by a certificate from an independent insurance advisor of recognized national standing, certifying that such insurance is not reasonably available and/or commercially feasible in the commercial insurance market for electric energy storage plants of similar type, geographic location and capacity (or, if not enough data is available for energy storage plants, such advisor may use data regarding electric generation projects as a proxy for energy storage). Upon receipt of such notice, Seller shall use Commercially Reasonable Efforts to obtain other insurance that would provide comparable protection against the risk to be insured.
[bookmark: 16.5_Application_of_Proceeds.__Except_to][bookmark: _bookmark39][bookmark: _Ref227936314][bookmark: _Ref230618199][bookmark: _Ref227936315][bookmark: _Toc237021704]Application of Proceeds
[bookmark: DocXTextRef108]. Except to the extent otherwise required by the Financing Documents, Seller shall apply any insurance proceeds first to reconstruction of the Facility following any material casualty to the Facility that occurs more than eighteen (18) months prior to the Scheduled Termination Date.
[bookmark: Article_17_-_Indemnity][bookmark: _bookmark40][bookmark: _Ref227934544][bookmark: _Ref227937602][bookmark: _Ref230618200][bookmark: _Ref227934545][bookmark: _Ref227937606][bookmark: _Ref230762467][bookmark: _Toc237021705] Indemnity
[bookmark: 17.1_Indemnification:_General.__Each_Par][bookmark: _Ref230618201][bookmark: _Ref230620949][bookmark: _Ref230620958][bookmark: _Ref230621099][bookmark: _Toc237021706]Indemnification: General
. Each Party (the “Indemnifying Party”) shall indemnify, defend and hold the other Party (the “Indemnified Party”) harmless from and against all third-party claims, demands, lawsuits (including citizen suits), losses, liabilities, fines, penalties, and expenses (including attorneys’ fees) (generally, “Losses”), to the extent proximately caused by:
[bookmark: _Ref230618202]a default under this ESA by the Indemnifying Party;
[bookmark: (B)_a_violation_or_alleged_violation_of_][bookmark: _Ref230618203]a violation or alleged violation of Applicable Laws by the Indemnifying Party; and
[bookmark: (C)_the_negligence,_intentional_acts_and][bookmark: _Ref230618204]the gross negligence, intentional misconduct and fraud of the directors, officers, employees, or agents of the Indemnifying Party.
[bookmark: 17.2_Indemnification:_Environmental.__Se][bookmark: _Ref230618205][bookmark: _Toc237021707]Indemnification: Environmental
. Seller shall indemnify, defend and hold MP harmless from and against all Losses arising out of any claim by any Governmental Authority or other third party alleging Environmental Contamination at the Site and/or illegal disposal of Hazardous Materials off-site, regardless of merit and regardless of Seller’s responsibility therefor.
[bookmark: _Ref230618206][bookmark: _Toc237021708]Indemnification: House Power
[bookmark: DocXTextRef109]. If Seller obtains House Power from the Facility and/or a self-generation source other than the Facility, Seller shall: (i) at MP’s discretion, provide evidence reasonably satisfactory to MP that it is permitted to do so under Applicable Law, and (ii) shall indemnify, defend and hold MP harmless from and against all Losses that may result therefrom.
[bookmark: _Ref230618207][bookmark: _Toc237021709]Indemnification: MP Remote Dispatch of Facility
. Should MP remotely dispatch (start, stop, ramp, curtail, release, charge, discharge, etc., as applicable) the Facility through SCADA, AGC or other means, Seller shall indemnify, defend and hold MP harmless from and against all Losses that may result therefrom. 
[bookmark: _Ref230618208][bookmark: _Toc237021710]Limitations
.
[bookmark: _Ref230618209]The foregoing indemnification obligations shall apply notwithstanding any contributory misconduct of the Indemnified Party, but the Indemnifying Party’s liability to indemnify the Indemnified Party shall be reduced in proportion to the percentage by which the Indemnified Party’s misconduct caused the damages.
[bookmark: (B)_Neither_Party_shall_be_indemnified_f][bookmark: _Ref230618210]Neither Party shall be indemnified for Losses resulting from the sole gross negligence, willful misconduct or fraud of the directors, officers, employees, or agents of such Party.
[bookmark: (C)_These_indemnity_provisions_shall_not][bookmark: _Ref230618211]These indemnity provisions shall not be construed to relieve any insurer of its obligation to pay claims consistent with the provisions of a valid insurance policy. Nothing in this Article 17 shall enlarge or relieve Seller or MP of any liability to the other for any breach of this ESA.
[bookmark: 17.6_Procedures.][bookmark: _Ref230618212][bookmark: _Toc237021711]Procedures
.
[bookmark: _Ref230618213]Promptly after receipt by a Party of any claim or notice of the commencement of any action, administrative, or legal proceeding, or investigation as to which the indemnity provided for in this Article 17 may apply, the Indemnified Party shall provide notice thereof to the Indemnifying Party; provided that a delay in providing such notice shall limit the obligations of the Indemnifying Party only to the extent that such delay actually prejudices the ability of the Indemnifying Party to contest the claim or defend the proceeding.
[bookmark: (B)_The_Indemnifying_Party_shall_assume_][bookmark: _Ref230618214]The Indemnifying Party shall assume the defense thereof with counsel designated by such Party and satisfactory to the Indemnified Party, provided, however, if the defendants in any such action include both the Indemnified Party and the Indemnifying Party, and the Indemnified Party shall reasonably conclude that there may be legal defenses available to it which are different from or additional to, or inconsistent with, those available to the Indemnifying Party, the Indemnified Party shall have the right to select and be represented by separate counsel, at the Indemnifying Party’s expense.
[bookmark: (C)_If_an_Indemnifying_Party_fails_to_as][bookmark: _Ref230618215][bookmark: DocXTextRef110][bookmark: 17.7_Amounts_Owed._In_the_event_that_a_P][bookmark: Article_18_-_Lender_Provisions]If an Indemnifying Party fails to assume the defense of a claim meriting indemnification, the Indemnified Party may contest, settle, or pay such claim at the expense of the Indemnifying Party, provided, however, that settlement or full payment of any such claim may be made only following consent of the Indemnifying Party or, absent such consent, written opinion of the Indemnified Party’s counsel that such claim is meritorious or otherwise warrants settlement. Notwithstanding the foregoing, the Indemnifying Party shall not, without the written consent of the Indemnified Party, settle any claim, or consent to the entry of any judgment with respect thereto, (i) which does not result in a final resolution of the Indemnified Party’s liability in respect of such claim (including in the case of a settlement an unconditional written release of the Indemnified Party from all liability with respect thereto), (ii) in any manner that would impose criminal liability or sanctions on the Indemnified Party, or (iii) in any manner that may materially and adversely affect the Indemnified Party (other than as a result of money damages covered by the indemnity).
[bookmark: _Toc237021712]Limitations on Damages.
[bookmark: _Ref237022025]Except as otherwise provided in Section 12.4(B), following COD Seller’s aggregate financial liability to MP for Actual Damages shall not exceed [insert $[75]/kW x (Battery Storage System Nameplate Capacity kW)] (the “Damage Cap”). If at any time following COD, MP incurs damages in excess of the Damage Cap that Seller does not pay when billed by MP, MP shall have the right to terminate this ESA upon notice to Seller, without further obligation by either Party except as to costs and balances incurred prior to the effective date of such termination.
Actual Damages payable by Seller arising out of any of the following events shall not be subject to the Damage Cap and shall not be credited against the Damage Cap:
damage to MP-owned facilities proximately caused by negligence, breach of this ESA or misconduct by Seller, its directors, officers, employees and agents;
Seller’s intentional misrepresentation or intentional misconduct in connection with this ESA or the operation of the Facility;
the sale or diversion by Seller to a third party of any Energy, capacity, or Ancillary Services from the Facility, excluding any sales in mitigation of damages;
Seller’s failure (i) to maintain insurance coverages in the types and amounts required by this ESA or (ii) to apply any insurance proceeds as required by Section 16.5;
Any third party indemnification claim under this ESA;
any Environmental Contamination caused or exacerbated by
Seller; or
damages incurred by MP in connection with any bankruptcy or insolvency proceeding involving Seller, including MP’s loss of the benefit of its bargain due to rejection or other termination of this ESA in such proceeding.
Except for cases of negligence, intentional misrepresentation, fraud, or intentional misconduct in connection with this ESA and non-party claims for indemnification, MP’s liability to Seller for damages in any given Commercial Operation Year shall not exceed the anticipated amounts payable by MP for that Commercial Operation Year.
[bookmark: _Ref237021978]The Parties confirm that the express remedies and measures of damages provided in this ESA satisfy the essential purposes hereof. If no remedy or measure of damages is expressly herein provided, the obligor’s liability shall be limited to all direct damages proximately caused by such default (“Actual Damages”) incurred by the non-defaulting Party, provided that if Seller is the defaulting Party, Actual Damages recoverable by MP hereunder may include Replacement Power Costs. Neither Party shall be liable to the other Party for consequential, incidental, punitive, exemplary or indirect damages, lost profits or other business interruption damages by statute, in tort or contract (except to the extent expressly provided in this ESA); provided, that if either Party is held liable to a third party for such damages and the Party held liable for such damages is entitled to indemnification therefor from the other Party hereto as set forth in Article 17, the Indemnifying Party shall be liable for, and obligated to reimburse the Indemnified Party for, such damages. 
To the extent damages required to be paid hereunder are liquidated, the Parties acknowledge that Actual Damages would be substantial but difficult or impossible to determine, that otherwise obtaining an adequate remedy is inconvenient, and that the liquidated damages constitute a reasonable approximation of the harm or loss.
[bookmark: _Ref230618217][bookmark: _Toc237021713] Lender Provisions
[bookmark: 18.1_Accommodation_of_Facility_Lender.][bookmark: _bookmark41][bookmark: _Ref227936667][bookmark: _Ref230618218][bookmark: _Ref227936670][bookmark: _Toc237021714]Accommodation of Facility Lender
.
[bookmark: _Ref230618219]To facilitate Seller’s obtaining of financing to construct and operate the Facility, MP shall make reasonable efforts to provide such consents to assignments, certifications, representations, information or other documents as may be reasonably requested by Seller or any Financier in connection with the financing of the Facility; provided that in responding to any such request, MP shall have no obligation to provide any consent, or enter into any agreement, that materially adversely affects any of MP’s rights, benefits, risks and/or obligations under this ESA. MP shall provide such consents to collateral assignment, certifications, representations, estoppels, information or other documents, as may be reasonably requested by Seller in connection with the financing of the Facility consistent with the terms set forth in Exhibit K (generally, a “Lender Consent”), provided, however, that in providing a Lender Consent, MP shall have no obligation to:
[bookmark: 1._modify_the_terms_of_this_ESA;][bookmark: _Ref230618220][bookmark: 2._provide_any_consent_or_enter_into_any]modify the terms of this ESA;
[bookmark: 3._transfer_or_release_any_property_or_p][bookmark: _Ref230618222]transfer or release any property or property interests of MP;
[bookmark: 4._release_or_subordinate_(or_cause_the_][bookmark: _Ref230618223]release or subordinate (or cause the release or subordination of) any lien on any property of MP for the benefit of Seller or the Facility Lender; or
[bookmark: 5._permit_any_lien_to_be_placed_on_prope][bookmark: _Ref230618224]permit any lien to be placed on property of MP.
[bookmark: (B)_Seller_shall_reimburse,_or_shall_cau][bookmark: _Ref230618225]Seller shall reimburse, or shall cause any Financier to reimburse, MP for the incremental direct expenses (including, without limitation, the reasonable fees and expenses of counsel) incurred by MP in the preparation, negotiation, execution and/or delivery of any documents requested by Seller or any Financier, and provided by MP, pursuant to this Section 18.1.
[bookmark: 18.2_Lender_Notices.][bookmark: _Ref230618226][bookmark: _Toc237021715]Lender Notices
.
[bookmark: _Ref230618227]Seller shall provide MP with a notice identifying the Facility Lender (“Lender Notice”) and providing appropriate contact information for the Facility Lender. Following receipt of such notice, MP shall provide to the Facility Lender a copy of each notice of alleged default delivered to Seller under Section 12.1 or Section 12.2, and MP will accept a cure thereof performed by the Facility Lender, so long as the cure is accomplished within the applicable cure period set forth in this ESA or the relevant Lender Consent.
[bookmark: (B)_Within_ten_(10)_Days_following_Selle][bookmark: _Ref230618228]Within ten (10) Days following Seller’s receipt of each notice of default or Facility Lender’s intent to exercise any remedies under the Financing Documents, Seller shall deliver a copy of such notice to MP.
[bookmark: Article_19_-_Assignment_and_Purchase_Opt][bookmark: _bookmark42][bookmark: _Ref227937646][bookmark: _Ref230618229][bookmark: _Ref227937647][bookmark: _Toc237021716] Assignment and Purchase Options
[bookmark: 19.1_Assignment_by_Seller.][bookmark: _bookmark43][bookmark: _Ref227935737][bookmark: _Ref227936786][bookmark: _Ref230618230][bookmark: _Ref227935738][bookmark: _Ref227936787][bookmark: _Toc237021717]Assignment by Seller
.
[bookmark: _Ref230618231]This Agreement may be assigned by either Party only with the written consent of the other Party; provided that, subject to the receipt of any required regulatory approvals required to effect such assignment, Seller may assign this Agreement without the consent of MP to an Affiliate of the Seller that is directly or indirectly controlled by [•], and that has the legal authority and operational ability to satisfy the obligations of Seller under this Agreement, and who, immediately upon consummation of the assignment provides Security in satisfaction of the Security requirements of Article 11, and provided that Seller notifies MP of any such assignment at least fifteen (15) days in advance, further, that MP may assign this Agreement without Seller consent to any successor “public utility” (as that term is defined under Minn. Stat. § 216B.02, subd. 4, as amended from time to time) providing electric service to the service territory in which the Project is located. Notwithstanding anything to the contrary herein, Seller may collaterally assign this Agreement without the consent of MP to any Financier for collateral purposes provided that Seller notifies MP of any such assignment at least fifteen (15) days in advance and provided further that Seller remains the owner of the Project and provided further that such a collateral assignment of this Agreement shall not relieve Seller of its obligations hereunder.
Except as set forth below, any assignment of this Agreement shall not relieve a Party of its obligations unless otherwise agreed in writing by the Parties, nor shall a Party’s obligations be enlarged, in whole or in part, by reason thereof. Where required, consent to assignment will not be unreasonably withheld, conditioned or delayed. Any assignment of this Agreement made in compliance with this Article 19 shall constitute an acceptance and assumption of such obligations by the assignee on and after the date of assignment, a substitution of the assignee in place of the assigning Party with respect to such obligations (and any related interests so transferred), and a release and discharge by non-assigning Party from, and an agreement by the non-assigning Party not to make any claim for payment, liability, or otherwise against the assigning Party with respect to such obligations to the extent arising from and after the effective date of the assignment. Any attempted assignment that violates this Article 19, is void and ineffective.
Seller shall not sell, exchange or otherwise transfer the Facility or any material portion thereof to any third party, nor shall Seller undergo any Change of Control (whether voluntary or by operation of law), absent the prior written consent of MP, which shall not be unreasonably withheld or delayed. MP shall have no obligation to provide any consent under this Article 19 unless:
[bookmark: 1._Seller_has_complied_with_Sections_19.][bookmark: _Ref230618232]Seller has complied with Sections 19.3, 19.4, and 19.5, if and as applicable;
[bookmark: 2._Seller_has_provided_to_Company_such_i][bookmark: _Ref230618233]Seller has provided to MP such information concerning the transferee’s direct and indirect ownership as MP reasonably requests;
[bookmark: 3._the_transferee_has_substantial_experi][bookmark: _Ref230618234]the transferee has substantial experience in the operation of energy storage facilities akin to the Facility, either directly, through its Affiliates or through a Qualified Operator;
[bookmark: 4._the_transferee_(together_with_its_par][bookmark: _Ref230618235]the transferee (together with its parents and Affiliates) possesses an Investment Grade Credit Rating or other creditworthiness satisfactory to MP;
[bookmark: 5._Seller_has_provided_to_Company_at_lea][bookmark: _Ref230618236]Seller has provided to MP at least thirty (30) Days’ prior written notice of the transaction; and
[bookmark: 6._Seller_pays_or_reimburses_Company_for][bookmark: _Ref230618237]Seller pays or reimburses MP for the direct expenses (including the fees and expenses of counsel) incurred by MP in connection with the transaction.
[bookmark: (B)_Any_Change_of_Control_or_sale,_trans][bookmark: _Ref230618238]Any Change of Control or sale, transfer, or assignment of any interest in the Facility completed without fulfilling the requirements of this ESA shall be a breach of this ESA, and any sale, transfer or assignment of any interest in the Facility completed without fulfilling the requirements of this ESA shall be null, void and a breach of this ESA.
[bookmark: (C)_Seller_shall_assign_this_ESA_to_any_][bookmark: _Ref230618239]Seller shall assign this ESA to any successor owner of the Facility and shall cause such successor to assume all obligations of Seller (accrued and prospective) hereunder via a writing reasonably satisfactory to MP. Seller also may assign this ESA for collateral purposes to any Facility Lender and may subcontract some or all of its duties under this ESA, upon notice to but without the consent of MP.
[bookmark: (D)_Except_as_permitted_in_this_Section_][bookmark: _Ref230618240]Except as permitted in this Section 19.1, Seller may not assign this ESA or any portion hereof. No assignment shall relieve Seller of its obligations under this ESA, nor impair any Security posted by Seller, unless such Security is replaced in accordance with Article 11. Before this ESA is assigned by Seller, the assignee must first obtain such approvals as may be required by all applicable Governmental Authorities.
[bookmark: 19.2_Assignment_by_Company.][bookmark: _bookmark44][bookmark: _Ref227936239][bookmark: _Ref230618241][bookmark: _Ref227936242][bookmark: _Toc237021718]Assignment by MP
.
[bookmark: _Ref230618242]MP may assign this ESA to any Affiliate, or to any successor that provides retail electric service in all or substantially all of MP’s service territory and is subject to rate and quality service regulation under the jurisdiction of the MPUC. Any other assignment of this ESA by MP shall require the prior written consent of Seller, not to be unreasonably withheld or delayed.
[bookmark: (B)_If_an_assignee_of_Company_possesses_][bookmark: _Ref230618243]If an assignee of MP possesses a Credit Rating equal to or better than Investment Grade or MP’s Credit Rating as of the date of assignment (whichever is higher), Seller shall release MP from its obligations hereunder if so requested by MP. Except for the foregoing, no assignment shall relieve MP of its obligations under this ESA.
[bookmark: (C)_Any_assignee_of_Company_shall_assume][bookmark: _Ref230618244]Any assignee of MP shall assume all obligations of MP (accrued and prospective) hereunder via a writing reasonably satisfactory to Seller. Before this ESA is assigned by MP, the assignee must first obtain such approvals as may be required by all applicable Governmental Authorities.
[bookmark: 19.3_Right_of_First_Refusal_(“ROFR”).][bookmark: _bookmark45][bookmark: _Ref227936736][bookmark: _Ref230618245][bookmark: _Ref227935995][bookmark: _Ref227936738][bookmark: _Ref227936859][bookmark: _Ref230621766][bookmark: _Toc237021719]Right of First Refusal (“ROFR”)
.
[bookmark: _Ref230618246]At any time after the Commercial Operation Date, but before the end of the Term,
[bookmark: 1._if_Seller_proposes_to_sell_the_Facili][bookmark: _Ref230618247]if Seller has reached the Damage Cap herein Seller shall offer to sell the Facility to MP via notice to MP;
[bookmark: _Ref230618248]if Seller proposes to sell the Facility to an unaffiliated third party, Seller shall first offer to sell the Facility to MP via notice to MP,
[bookmark: 2._if_Seller’s_parent_proposes_to_sell_a][bookmark: _Ref230618249]if Seller’s parent proposes to sell a majority of any class of voting and/or non-voting equity interests in Seller (excluding interests owned by tax equity investors) to an unaffiliated third party, Seller shall cause its parent first to offer to sell such equity interests to MP via notice to MP, and
[bookmark: 3._if_Seller’s_parent_owns_no_assets_oth][bookmark: _Ref230618250]if Seller’s parent owns no assets other than its equity interests in Seller and the parent of Seller’s parent proposes to sell a majority of any class of voting and/or non-voting equity interests in Seller’s parent (excluding interests owned by tax equity investors) to an unaffiliated third party, Seller shall cause its parent’s parent first to offer to sell such equity interests to MP via notice to MP;
[bookmark: in_each_case_(1)_through_(3)_above,_a_“R][bookmark: DocXTextRef111][bookmark: DocXTextRef112]in each case (1) through (4) above, a “ROFR Notice.” Any ROFR Notice shall describe the proposed transaction, including the minimum price and terms of payment, status of title to the Site, liabilities and obligations to be assumed, material conditions to closing, material representations and warranties, rights to indemnification and limitations thereon, credit support, and other material financial and other terms which Seller or its relevant parent (as applicable) is willing to accept to proceed with the contemplated transaction, provided such proposed terms shall be Commercially Reasonable and reflective of an arms-length transaction not among affiliated entities. The contents of a ROFR Notice shall be deemed Proprietary Data for purposes of Section 20.18 below.
[bookmark: (B)_Following_issuance_of_a_ROFR_Notice,][bookmark: _Ref230618251]Following issuance of a ROFR Notice, Seller shall allow MP sixty (60) Days to investigate the proposed transaction and conduct due diligence. Due diligence shall include such physical inspections, surveys and operating tests of the Facility and the Site, such reviews of Seller’s contracts, books and records, and interviews of such personnel, as MP may reasonably request. All information obtained by MP from such investigations shall be deemed Proprietary Data subject to Section 20.18 below. Within such sixty (60)-Day period, MP may elect to purchase the Facility or the relevant equity interests (as applicable) on substantially the same terms as set forth in the ROFR Notice. If MP fails to notify Seller of MP’s election within such sixty (60)-Day period, MP shall be deemed to have rejected the transaction.
[bookmark: (C)_If_Company_elects_to_purchase_the_Fa][bookmark: _Ref230618252]If MP elects to purchase the Facility or the specified equity interests (as applicable), the Parties shall negotiate and execute a purchase and sale agreement. If MP elects to purchase the Facility or the specified equity interests (as applicable), the purchase and sale agreement shall include the price and other terms set forth in the ROFR Notice, and each Party shall act in a Commercially Reasonable fashion in finalizing the terms of the purchase and sale agreement.
[bookmark: (D)_If_Company_rejects_the_transaction_d][bookmark: _Ref230618253]If MP rejects the transaction described in a ROFR Notice, or the Parties have executed a purchase and sale agreement consistent with this Section 19.3, and any conditions precedent to closing such transaction have not been satisfied or waived by MP within the twelve (12)-month period following the issuance of the ROFR notice, Seller shall have the right to sell the Facility (or Seller’s relevant parent shall have the right to sell the specified equity interests, as applicable) on terms that a reasonable Person would determine are not more favorable to such buyer than the terms offered to the MP in the ROFR Notice, at any time within the twelve (12)-month period following issuance of the ROFR Notice. If Seller or its relevant parent fails to close a transaction on such terms within such twelve (12)-month period, any sale of the Facility or equity interests in Seller shall again be subject to this Section 19.3.
[bookmark: (E)_This_Section_19.3_shall_be_specifica][bookmark: _Ref230618254]This Section 19.3 shall be specifically enforceable by MP, without bond and without the need to prove irreparable harm.
[bookmark: (F)_Seller_shall_cooperate_in_all_respec][bookmark: _Ref230618255]Seller shall cooperate in all respects reasonably necessary for MP to exercise its ROFR rights, and shall operate the Facility in the ordinary course of business following the date of issuance of a ROFR Notice.
[bookmark: 19.4_Pending_Facility_Transaction.][bookmark: _bookmark46][bookmark: _Ref227936945][bookmark: _Ref230618256][bookmark: _Ref227936007][bookmark: _Ref227936751][bookmark: _Ref227936946][bookmark: _Ref230621312][bookmark: _Ref230621320][bookmark: _Toc237021720]Pending Facility Transaction
.
[bookmark: _Ref230618257]Seller shall give MP at least ninety (90) Days’ prior written notice (a “PFT Notice”) of any Pending Facility Transaction that does not otherwise trigger MP’s ROFR rights under Section 19.3, in order to provide MP with an opportunity to discuss and negotiate with Seller the possible sale of the Facility to MP. Any PFT Notice shall include a fair summary of Seller’s plans with respect to the Facility in connection with the proposed Pending Facility Transaction, to the extent then known by Seller. The contents of a PFT Notice shall be deemed Proprietary Data for purposes of Section 20.18 below.
[bookmark: (B)_Seller_shall_have_no_obligation_to_s][bookmark: _Ref230618258][bookmark: (C)_Any_breach_of_this_Section_19.4_shal]Seller shall have no obligation to sell nor shall MP have any obligation to purchase the Facility, following any PFT Notice. Issuance of a PFT Notice shall not relieve Seller of its obligation to offer a ROFR to MP if and when applicable pursuant to Section 19.3. In the event that the transaction giving rise to the PFT Notice has not been completed within twelve (12) months following a PFT Notice, Seller shall be required to resubmit a PFT Notice for such transaction.
[bookmark: (D)_For_purposes_hereof,_a_“Pending_Faci][bookmark: _Ref230618260]For purposes hereof, a “Pending Facility Transaction” or “PFT” means:
[bookmark: 1._any_Change_of_Control_of_Seller;][bookmark: _Ref230618261]any Change of Control of Seller;
[bookmark: 2._the_issuance_by_Seller_or_any_of_its_][bookmark: _Ref230618262]the issuance by Seller or any of its Affiliates of a request for proposals or the response by Seller or any of its Affiliates to a request for proposal or similar process (e.g., auction) for the purchase or sale to any unaffiliated third party of any equity interests in Seller or the Facility, or any group(s) of assets or equity interests that includes the Facility;
[bookmark: 3._the_transmission_by_Seller_or_any_of_][bookmark: _Ref230618263]the transmission by Seller or any of its Affiliates of a draft letter of intent, memorandum of understanding, term sheet or similar document (or a revised version thereof) to an unaffiliated third party with respect to the sale of any equity interests in Seller or the Facility, or any group(s) of assets or equity interests that includes the Facility; or
[bookmark: 4._the_execution_by_Seller_or_any_of_its][bookmark: _Ref230618264][bookmark: DocXTextRef113]the execution by Seller or any of its Affiliates of any letter of intent, memorandum of understanding, term sheet or similar document, whether or not legally binding, which contemplates the sale or lease to an unaffiliated third party of any equity interests in Seller or the Facility or any group(s) of assets or equity interests that includes the Facility; provided, however, that a PFT does not include: (i) any financing or refinancing of the Facility Debt, (ii) any transaction among Affiliates of Seller, and/or (iii) any transaction for which Seller offers ROFR rights to MP under Section 19.3.
[bookmark: 19.5_Options.][bookmark: _Ref230618265][bookmark: _Ref227936019][bookmark: _Ref227936387][bookmark: _Ref227936525][bookmark: _Ref227936541][bookmark: _Ref227936766][bookmark: _Ref227937005][bookmark: _Ref230621289][bookmark: _Toc237021721]Options
.
[bookmark: _Ref230618266][bookmark: DocXTextRef115][bookmark: DocXTextRef116]Within one hundred eighty (180) Days following each of the seventh (7th) anniversary of COD and each three (3) year anniversary of the COD thereafter through the end of the Term MP (or an Affiliate of MP) may give notice to Seller of MP’s (or such MP Affiliate’s) intent to purchase (x) the Facility from Seller (a “Facility Acquisition”) or (y) all, but not less than all, of the direct equity interests of Seller (the “Equity Interest” and, a purchase under clause (y), an “Equity Interest Acquisition”) with such notice in either case referred to as an “Option Preliminary Exercise Notice.”
[bookmark: (B)_As_soon_as_practicable_following_del][bookmark: _Ref227936993]As soon as practicable following delivery of an Option Preliminary Exercise Notice for a Facility Acquisition or an Equity Interest Acquisition, the Parties will meet to discuss and negotiate in good faith to determine and agree upon the FMV of the Facility or the Equity Interest, as applicable, and shall use Commercially Reasonable Efforts to agree upon the terms and conditions of a purchase and sale agreement with respect to the Facility Acquisition or the Equity Interest Acquisition. If the Parties are unable to agree on FMV within sixty (60) Days following delivery of the Option Preliminary Exercise Notice, the Parties shall appoint an independent appraiser experienced in appraising utility-scale battery storage facilities to determine the FMV. If the Parties cannot agree on the identity of the appraiser, the appraiser shall be selected by the Arbitration Service.
[bookmark: 1._Seller_shall_provide_to_the_appraiser][bookmark: _Ref230618267]Seller shall provide to the appraiser full access to the Facility and the Site, to Seller’s contracts, books and records, and to relevant personnel of Seller, during normal business hours. Such access shall include the right to conduct inspections, surveys and tests (including environmental testing of the Site and operating tests on the Facility) necessary or appropriate for the determination of FMV of the Facility.
[bookmark: 2._Unless_otherwise_agreed_to_by_Parties][bookmark: _Ref230618268]Unless otherwise agreed to by Parties, MP shall engage and pay all fees and costs of the appraiser.
[bookmark: 3._The_Parties_shall_direct_the_appraise][bookmark: _Ref230618269]The Parties shall direct the appraiser to use his/her/its best efforts to complete and deliver his/her/its appraisal to the Parties within two (2) months following his/her/its appointment and to keep all information obtained by appraiser from any investigations as Proprietary Data subject to the provisions of Section 20.18.
[bookmark: (C)_Following_delivery_of_an_Option_Prel][bookmark: _Ref230618270]Following delivery of an Option Preliminary Exercise Notice, Seller shall provide to MP full access to the Facility and the Site, to Seller’s contracts, books and records, and to relevant personnel of Seller, during normal business hours. Such access shall include the right to conduct lien searches, surveys, inspections and tests (including environmental testing of the Site and operating tests on the Facility) necessary or appropriate for due diligence review of the Facility. All information obtained by MP from such investigations shall be deemed Proprietary Data subject to Section 20.18.
[bookmark: (D)_All_inspections,_testing_and_access_][bookmark: _Ref230618271]All inspections, testing and access to the Facility and the Site by MP and the appraiser shall comport with all of Seller’s policies governing the use, operation, and maintenance of the Facility, including health, safety and environmental requirements, and shall be conducted in a manner so as to minimize disruption in the operation of the Facility and to avoid any adverse economic impacts to Seller under this ESA.
[bookmark: (E)_Within_sixty_(60)_Days_following_the][bookmark: _Ref230618272]Within sixty (60) Days following the determination of FMV as described above, MP or the relevant Affiliate of MP may elect to purchase the Facility from Seller (an “Option”). If MP or such Affiliate of MP, as applicable, fails to notify Seller of MP’s election within such sixty (60)-Day period, MP shall be deemed to have elected not to exercise the Option.
[bookmark: (F)_The_“Purchase_Price”_to_be_paid_by_C][bookmark: _Ref230618273]The “Purchase Price” to be paid by MP for the Facility in connection with exercise of an Option shall be the greater of:
[bookmark: 1._the_amount_of_outstanding_Facility_De][bookmark: _Ref230618274]the amount of outstanding Facility Debt (if any) as of the date of issuance of the Option Preliminary Exercise Notice, including, in the case of any remaining tax equity investors in the Facility, the amount necessary to cause the after-tax internal rate of return of such tax equity investor’s investment to equal the targeted rate of return under its tax equity agreements, all as demonstrated by Seller to MP with copies of the relevant tax equity agreement(s) and any other relevant documentation and confirmed by Seller to MP in writing, or
[bookmark: 2._the_FMV_of_the_Facility_or_Equity_Int][bookmark: _Ref230618275]the FMV of the Facility or Equity Interest, as applicable, as determined by the process set forth in Section 19.5(B).
[bookmark: (G)_If_Company_exercises_an_Option,_the_][bookmark: _Ref230618276]If MP exercises an Option, the Parties shall negotiate and execute a purchase and sale agreement, which shall include Commercially Reasonable terms reflective of an arms-length transaction not among affiliated entities.
[bookmark: (H)_This_Section_19.5_shall_be_specifica][bookmark: _Ref230618277]This Section 19.5 shall be specifically enforceable by MP, without bond and without the need to prove irreparable harm.
[bookmark: (I)_Seller_shall_cooperate,_and_cause_it][bookmark: _Ref230618278]Seller shall cooperate, and cause its Affiliates to cooperate, in all respects reasonably necessary for MP to exercise its rights under this Section 19.5 and shall operate the Facility in the ordinary course of business following the date of issuance of an Option Preliminary Exercise Notice.
[bookmark: 19.6_Memo_of_Option][bookmark: _Ref230618279][bookmark: _Toc237021722][bookmark: Article_20_-_.__If_requested_by_Company,]Memo of Option
. If requested by MP, in connection with the Parties’ execution and delivery of this ESA, the Parties will execute, and MP may record a “Memorandum of Option” memorializing its default right of first offer under Section 12.1(E), and its Option rights under Section 19.5.
[bookmark: Article_20_-_Miscellaneous][bookmark: _Ref230618280][bookmark: _Toc237021723]Miscellaneous
[bookmark: 20.1_Notices.][bookmark: _Ref230618281][bookmark: _Toc237021724]Notices
.
[bookmark: _Ref230618282][bookmark: _Ref227937078][bookmark: (B)_The_Parties_recognize_the_need_for_a]Notices required by this ESA shall be in writing and addressed to the other Party, including the other Party’s representatives, at the addresses noted in Exhibit D. Any Notice under this ESA shall be in writing and shall be deemed to have been duly given when received if personally delivered; the day after it is sent, if sent for next day delivery to a domestic address by recognized overnight delivery service (e.g., Federal Express or UPS); and upon receipt, if sent by certified or registered mail, return receipt requested. Real-time or routine communications concerning Facility operations shall be exempt from this Section.
Each Party shall maintain a designated representative(s) to receive Notices as listed on Exhibit D.
Either Party may change the information for their Notice addresses in Exhibit D at any time without the approval of the other Party by providing Notice to the other Party.
[bookmark: 20.2_Taxes.][bookmark: _Ref230618285][bookmark: _Toc237021725]Taxes
.
[bookmark: _Ref230618286]The Parties shall cooperate to minimize tax exposure; provided that neither Party shall be obligated to incur any financial burden to reduce taxes for which the other Party is responsible hereunder.
Seller shall be solely responsible for any and all present or future taxes relating to the construction, ownership or leasing, operation or maintenance of the Facility, or any components or appurtenances thereof, and all ad valorem taxes relating to the Facility, and all personal property or production taxes assessed against the Facility, whether based on value or production, and income taxes payable on income earned by Seller. Seller’s prices under Article 8 are inclusive of such taxes and impositions during the Term, and Seller assumes the risk of changes in such taxes after the Effective Date.
MP shall be responsible for any taxes imposed on its purchase of the Contract Energy, Test Energy and Green Tags or any transmission, use or sale of Contract Energy or Green Tags after MP’s receipt at the Point of Delivery.
All Energy delivered by Seller to MP hereunder shall be sales for resale, with MP reselling such Energy. MP shall obtain and provide Seller with any certificates required by any Governmental Authority, or otherwise reasonably requested by Seller to evidence that the deliveries of Energy hereunder are sales for resale.
[bookmark: (B)_As_between_the_Parties,_Company_shal][bookmark: _bookmark48][bookmark: _Ref227937124][bookmark: DocXTextRef117]As between the Parties, MP shall be solely responsible for the payment of (1) any sales, use or equivalent taxes imposed by Governmental Authorities, whether now in existence or hereafter enacted, on the purchase of Energy and any other products and services purchased by MP hereunder at or beyond the Point of Delivery, and (2) any taxes imposed by Governmental Authorities, whether now in existence or hereafter enacted, on the transmission of Energy beyond the Point of Delivery.
[bookmark: (C)_Subject_to_Section_20.2(B),_Seller_s][bookmark: _Ref230618287][bookmark: (D)_The_Parties_shall_cooperate_to_minim]Subject to Section 20.2(E), Seller shall be solely responsible for any and all present and future taxes and other impositions of Governmental Authorities relating to the construction, ownership or leasing, operation or maintenance of the Facility and the Site (including ad valorem taxes on the Facility and the Site), and any taxes imposed prior to the Point of Delivery with respect to the products and services to be sold and delivered to MP hereunder, whether calculated based upon cost, value, labor, capital, production, savings, green attributes or other parameters. Seller’s prices under Article 8 are inclusive of such taxes and impositions during the Term, and Seller assumes the risk of changes in such taxes after the Effective Date.
[bookmark: 20.3_Applicable_Laws.__Each_Party_shall_][bookmark: _Ref230618289][bookmark: _Toc237021726]Applicable Laws
. Each Party shall comply with all Applicable Laws (including the Transmission Authority Tariff), provided, however, that any non-compliance with Applicable Law that individually or in the aggregate could not reasonably be expected to have a Material Adverse Effect on the other Party will not, in itself, constitute an Event of Default.
[bookmark: _Ref230618290]As applicable, each Party shall give all required notices, shall procure and maintain all Permits necessary for performance of this ESA, and shall pay its respective charges and fees in connection therewith.
[bookmark: (B)_Each_Party_shall_promptly_disclose_t][bookmark: _Ref230618291]Each Party shall promptly disclose to the other Party, any violation of any Applicable Laws arising out of their performance of this ESA.
[bookmark: (C)_Upon_permanent_cessation_of_operatio][bookmark: _Ref230618292]Upon permanent cessation of operation of the Facility, Seller shall decommission and remove the Facility and remediate the Site as, if and when required by Applicable Laws.
[bookmark: (D)_Seller_acknowledges_that_as_a_govern]Seller acknowledges that as a government contractor MP is subject to various federal laws, executive orders, and regulations regarding equal employment opportunity and affirmative action. These laws may also be applicable to Seller as a contractor to MP. All applicable equal opportunity and affirmative action clauses shall be deemed to be incorporated herein as required by federal laws, executive orders, and regulations, including but not limited to 41 C. F. R.  § 60‑1. 4(a)(1-7).
[bookmark: (E)_Except_as_otherwise_expressly_set_fo][bookmark: _Ref230618294][bookmark: (F)_If_as_a_result_of_any_change_in_Appl]Except as otherwise expressly set forth in this ESA, each Party assumes the risk of changes in Applicable Laws following the Effective Date that affect such Party’s costs of ownership and operation of its assets, and its performance under this ESA.
[bookmark: 20.4_Fines_and_Penalties.__Seller_shall_][bookmark: _Ref230618295][bookmark: _Toc237021727]Fines and Penalties
. 
[bookmark: _Ref230618296]Any fines, penalties or other costs incurred by either Party or such Party’s agents, employees or subcontractors for non-compliance by such Party, its agents, employees or subcontractors with the requirements of any Governmental Authority shall not be reimbursed by the other Party but shall be the sole responsibility of such non-complying Party.
[bookmark: _Ref220067410]If fines, penalties or other costs are assessed against a Party by any Governmental Authority or court of competent jurisdiction due to the unlawful or negligent actions or inactions of the other Party, the Party causing the fine, penalty or other cost to be assessed shall indemnify and hold harmless the other Party against any and all losses, liabilities, damages and claims suffered or incurred thereby. The indemnifying Party shall also reimburse the other Party for all legal or other expenses (including attorneys’ fees) actually and reasonably incurred in connection with such losses, liabilities, damages and claims.
[bookmark: _Toc237021728]Rate Changes
.
[bookmark: _Ref230618297][bookmark: DocXTextRef123][bookmark: DocXTextRef121][bookmark: DocXTextRef122]The terms and conditions and the rates for service specified in this ESA shall remain in effect for the Term hereof. Neither Party shall seek (nor support any third party seeking) any prospective or retroactive change to the rates or terms of service under this ESA pursuant to Sections 205, 206 or 306 of the Federal Power Act.
[bookmark: (B)_The_standard_of_review_for_changes_t][bookmark: _Ref230618298]Absent the written agreement of all Parties to the proposed change, the standard of review for changes to this Agreement whether proposed by a Party, a non-party, or the Federal Energy Regulatory Commission acting sua sponte shall be the “public interest” standard of review set forth in United Gas Pipe Line v.  Mobile Gas Service Corp., 350 U. S.  332 (1956) and Federal Power Commission v.  Sierra Pacific Power Co., 350 U. S.  348 (1956) (the “Mobile-Sierra doctrine”) as interpreted in Morgan Stanley Capital Group, Inc.  v.  Public Util.  Dist.  No.  1, 554 U. S.  527 (2008).
[bookmark: 20.6_Certifications.__Each_Party_shall_d][bookmark: _Ref230618299][bookmark: _Toc237021729]Certifications
. Each Party shall deliver or cause to be delivered to the other Party certificates of its officers, accountants, engineers or agents as to matters as may be reasonably requested, and shall make available personnel and records relating to the Facility to the extent that the requesting Party requires the same in order to fulfill any regulatory reporting requirements, or to assist the requesting Party in litigation, including administrative proceedings before the [list applicable PUC].
[bookmark: _Ref230618300][bookmark: _Toc237021730]Disclaimer of Third-Party Beneficiary Rights
. Nothing in this ESA shall be construed to create any duty to, or standard of care with reference to, or any liability to, any Person not a party to this ESA. No provision of this ESA is intended to, nor shall it in any way, inure to the benefit of any customer or any other Person not a Party to constitute any such Person a third-party beneficiary under this ESA.
[bookmark: _Ref230618301][bookmark: _Toc237021731]Relationship of the Parties
.
The duties, obligations and liabilities of the Parties are intended to be several and not joint or collective. This ESA shall not be interpreted to create an association, joint venture, or partnership between the Parties nor to impose any partnership obligation or liability or any trust or fiduciary obligation or relationship upon either Party. Except as specifically set forth herein, neither Party shall have any right, power, or authority to enter into any agreement or undertaking for, or act on behalf of, or to function as an agent or representative of, the other Party.
[bookmark: (B)_Seller_shall_be_solely_liable_for_th]Seller shall be solely liable for the payment of all wages, taxes, and other costs related to the employment of persons to perform Seller’s obligations under the ESA, including all federal, state, and local income, social security, payroll, and employment taxes and statutorily mandated workers’ compensation coverage. None of the persons employed by Seller shall be considered employees of MP for any purpose; nor shall Seller represent to any Person that it is or shall become a MP agent.
In executing this ESA, MP does not, nor should it be construed to, extend its credit or financial support for the benefit of any third parties lending money to or having other transactions with Seller. Nothing in this ESA shall be construed to create any duty to, or standard of care with reference to, or any liability to, any Person not a party to this ESA.
[bookmark: 20.9_Survival_of_Obligations.__Cancellat][bookmark: _Ref230618304]The relationship between MP and Seller shall be that of contracting party to independent contractor. Accordingly, subject to the terms of this Agreement, MP shall have no general right to prescribe how Seller shall meet its obligations under this Agreement.

[bookmark: _Toc237021732]Survival of Obligations
. Cancellation, expiration, or earlier termination of this ESA shall not relieve the Parties of obligations that by their nature should survive such cancellation, expiration, or termination, prior to the term of the applicable statute of limitations, including without limitation warranties, remedies, or indemnities which obligation shall survive for the period of the applicable statute(s) of limitation.
[bookmark: _Ref230618305][bookmark: _Toc237021733]Severability
. In the event any of the terms, covenants, or conditions of this ESA, or the application of any such terms, covenants, or conditions, shall be held invalid, illegal, or unenforceable by any court or administrative body having jurisdiction, all other terms, covenants, and conditions of the ESA and their application not adversely affected thereby shall remain in force and effect; provided, however, that MP and Seller shall negotiate in good faith to implement an equitable adjustment in the provisions of this Agreement with a view toward the purposes of this Agreement by replacing the invalid, illegal or unenforceable provision with valid provisions, the economic and other effects of which come as close as possible to that of the invalid, illegal or unenforceable provision.
[bookmark: _Ref230618306][bookmark: _Toc237021734]Complete Agreement; Amendments
. The terms and provisions contained in this ESA constitute the entire agreement between MP and Seller with respect to the Facility and shall supersede all previous communications, representations, or agreements, either verbal or written, between MP and Seller with respect to the sale of capacity and Energy from the Facility. This ESA may be amended, changed, modified, or altered only in a writing signed by both Parties.
[bookmark: _Ref230618307][bookmark: _Toc237021735][bookmark: _bookmark49]Waiver
. Unless otherwise expressly set forth herein, the failure of either Party to enforce or insist upon compliance with or strict performance of any of the terms or conditions of this ESA, or to take advantage of any of its rights thereunder, shall not constitute a waiver or relinquishment of any such terms, conditions, or rights, but the same shall be and remain at all times in full force and effect.
[bookmark: _Ref230618308][bookmark: _Toc237021736][bookmark: _bookmark50]Binding Effect
. This ESA is binding upon and shall inure to the benefit of the Parties hereto and their respective successors, legal representatives, and assigns.
[bookmark: _Ref230618309][bookmark: _Toc237021737][bookmark: _bookmark51]Headings
. Captions and headings used in this ESA are for ease of reference only and do not constitute a part of this ESA.
[bookmark: _Ref230618310][bookmark: _Toc237021738][bookmark: _bookmark52]Counterparts and Electronic Signatures
. This ESA may be executed in counterparts, and each executed counterpart shall have the same force and effect as an original instrument. A manually signed copy of this ESA, or a copy of this ESA signed with an electronic or digital signature, delivered by e-mail shall be deemed to have the same legal effect as delivery of an original signed copy of this ESA. No legally binding obligation shall be created with respect to a Party until such Party has delivered or caused to be delivered a signed copy of this ESA.
[bookmark: _Ref230618311][bookmark: _Toc237021739][bookmark: _bookmark53]Publicity
. The Parties will cooperate in good faith to agree upon press releases that can be issued following execution of the ESA, describing the location, size, type and timing of construction of the Facility, the long-term nature of the ESA and other relevant factual information. Subject to the Parties’ confidentiality obligation set forth in Section 20.18, nothing in this Section shall restrict the contacted Party from responding to any such media contact.
[bookmark: _Ref230618312][bookmark: _Toc237021740][bookmark: _bookmark54]Exhibits
. Either Party may change the information in Exhibit D at any time by notice without the approval of the other Party. All other Exhibits may be changed to the extent allowed by specific provisions of this ESA or with the mutual consent of both Parties.
[bookmark: _Ref227934601][bookmark: _Ref227935226][bookmark: _Ref227935475][bookmark: _Ref227936811][bookmark: _Ref227936906][bookmark: _Ref227937205][bookmark: _Ref230618313][bookmark: _Ref227934584][bookmark: _Ref227934602][bookmark: _Ref227935227][bookmark: _Ref227935476][bookmark: _Ref227936812][bookmark: _Ref227936908][bookmark: _Ref_ContractCompanion_9kb9Ur02A][bookmark: _Ref227936974][bookmark: _Ref227937208][bookmark: _Toc237021741][bookmark: _bookmark55]Confidentiality
. 
[bookmark: _Ref230766627][bookmark: _Ref230618314]This Agreement shall be considered proprietary and trade secret and shall not be provided in whole or in part to any other Person without prior written approval of the other Party. In the event certain information must be provided pursuant to a regulatory proceeding, the Parties shall take reasonable steps to protect the confidentiality of proprietary and trade secret information, and Seller shall cooperate with MP to limit the scope of information designated as proprietary to that which Seller, at the time, deems to still be trade secret.
The Parties acknowledge and agree that during the performance of their respective obligations under this Agreement, either Party may need to provide information to the other Party that the disclosing Party deems confidential, proprietary or trade secret. All documentation and data, including but not limited to, contracts, special techniques, methods, computer programs and software, that the disclosing Party wants the receiving Party to maintain as confidential shall be designated as proprietary, confidential or trade secret (collectively “Proprietary Data”) and shall be treated as such by the receiving Party to be proprietary, confidential or trade secret. The disclosing Party hereby grants to the receiving Party authority to use Proprietary Data only for the purposes of this Agreement. The receiving Party agrees to keep such Proprietary Data confidential, to use it only for work necessary to the performance of this Agreement, and not to sell, transfer, sublicense, disclose or otherwise make available any such Proprietary Data to any other Persons, including any employees or agents of a Party (other than a Party’s counsel, consultants, accountants, lenders and prospective lenders, investors and prospective investors, and prospective purchasers, who agree to maintain the confidentiality of the information). If a Party is required by law or regulatory or judicial order to disclose Proprietary Data of the other Party, the receiving Party shall provide prompt Notice of the proposed disclosure in order that the disclosing Party may take such action as is appropriate to prevent, limit or condition such disclosure. In such an event, the receiving Party shall take all reasonable actions to prevent the disclosure, to limit the scope of the disclosure, or to condition the disclosure on the receipt of adequate protections. Without limiting the generality of the foregoing, each Party shall observe at least the same safeguards and precautions regarding Proprietary Data of the other Party which such Party observes with respect to its own trade secret information. Each Party agrees that it will make Proprietary Data available to its own employees only on a need-to-know basis for purposes associated with approval or management of this Agreement, and that all Persons to whom such Proprietary Data is made available will be required to maintain the confidentiality of the information. Notwithstanding the foregoing either Party may disclose any Proprietary Data that becomes public information through no wrongful act of the receiving Party; or that is provided to the receiving Party by a third party without restriction known to the receiving Party and without breach of this Agreement. The obligations of the Parties under this Section shall remain in full force and effect for two (2) years following the termination of this Agreement.
Except as required by Applicable Law, regulation or securities exchange rule, any public announcement, press release or similar publicity with respect to this Agreement or the transaction contemplated hereby will be issued at such time, in such manner and with such content as the Parties mutually agree.
Notwithstanding the foregoing, the Parties will cooperate reasonably to prepare a “public version” of this ESA for inclusion in the public record at the MPUC. The Parties agree that the public version of this ESA will redact only such information that properly constitutes “trade secret” information.
[bookmark: 1._information_specifically_designated_a][bookmark: 2._written_information_delivered_by_one_][bookmark: a._is_publicly_available_as_of_the_Effec][bookmark: b._can_be_documented_was_independently_d][bookmark: c._is_disclosed_to_the_recipient_Party_f][bookmark: (B)_The_recipient_Party_shall_(i)_mainta][bookmark: (C)_In_the_event_that_Confidential_Infor][bookmark: (D)_In_the_event_that_Confidential_Infor]Notwithstanding any other provision herein, the Parties understand and acknowledge that nothing in this Agreement prohibits or limits receiving Party’s or receiving Party’s counsel from initiating communications directly with, responding to any inquiry from, volunteering information to, or providing testimony before any Governmental Authority regarding any reporting of, investigation into, or proceeding regarding suspected violations of Applicable Law, and that receiving Party is not required to advise or seek permission from the disclosing Party before engaging in any such activity. The Parties recognize that, in connection with any such activity, receiving Party must inform such Governmental Authority that the information receiving Party is providing is confidential. For the avoidance of doubt, receiving Party is not permitted to voluntarily reveal to any third-party, including any Governmental Authority, information receiving Party came to learn during the course of receiving Party’s work with disclosing Party that is protected from disclosure by any applicable privilege, including but not limited to the attorney-client privilege, attorney work product doctrine and/or other applicable legal privileges. Disclosing Party does not waive any applicable privileges or the right to continue to protect its privileged attorney-client information, attorney work product, and other privileged information.
[bookmark: 20.19_Accounting_Treatment.][bookmark: _Ref230618323][bookmark: _Toc237021742][bookmark: _bookmark57]Accounting Treatment
.
[bookmark: _Ref230618324][bookmark: DocXTextRef130]If and when MP reasonably determines that MP must consolidate financial information of Seller into MP’s financial statements under FASB ASC 810 or other accounting standard applicable to MP:
[bookmark: 1._the_Parties_shall_use_Commercially_Re][bookmark: _Ref230618325]the Parties shall use Commercially Reasonable Efforts to amend this ESA and/or the Parties’ protocols for operation of the Facility to avoid such treatment, at the least possible cost to the Parties, consistent with the intent of this ESA to the extent possible; or
[bookmark: 2._if_such_avoidance_is_not_reasonably_f][bookmark: _Ref230618326]if such avoidance is not reasonably feasible, Seller shall provide to MP from time to time upon request such quarterly and annual financial information as may be needed for MP to comply with such standard, in such format and within such time frames as MP may reasonably request.
[bookmark: (B)_If_and_when_Company_reasonably_deter][bookmark: _Ref230618327][bookmark: DocXTextRef131]If and when MP reasonably determines that MP must treat this ESA as a “finance lease” under FASB ASC 842 or other accounting standard applicable to MP, the Parties shall use Commercially Reasonable Efforts to amend this ESA and/or the Parties’ protocols for operation of the Facility to avoid such treatment, at the least possible cost to the Parties, consistent with the intent of this ESA to the extent possible, if so requested by MP.
[remainder of this page intentionally left blank]

	SMRH:4897-7597-9173.10
	-1-
	

	
	
	



IN WITNESS WHEREOF, the Parties have executed this ESA as of the date first set forth above.
	Minnesota Power:

	Seller:


	By:	___________________________
	By:	___________________________
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	Title:























































EXHIBIT A

DEFINITIONS



“AC” is defined in Section 1.1(D).
“Actual Damages” is defined in Section 17.7(D).
“Affiliate” means any affiliate of any named Person or any other Person that controls, is under the control of, or is under common control with, the named Person. The term “control” (including the terms “controls”, “under the control of” and “under common control with”) means the possession, directly or indirectly, of the power to direct or cause the direction of the management of the policies of a Person, whether through ownership interest, by contract or otherwise.
“AGC” or “Automatic Generation Control” means the equipment and capability of an electric energy storage facility automatically to adjust the charging and discharging quantity within the applicable Balancing Authority with the purpose of interchange balancing and specifically, the Facility’s capability of accepting an AGC Set-Point electronically, and the automatic adjustment and regulation of the Facility’s Energy production via the SCADA System.
“AGC Protocols” means the protocols for AGC included in Exhibit I, as such protocols may be modified from time to time in accordance with Section 10.9.
“AGC Set-Point” means the MP-generated analog or digital signal sent by the SCADA System to the Facility, representing the quantity of Energy to be stored by the Battery Storage System. The AGC Set-Point is calculated by the EMCC AGC system and communicated electronically to the Facility via the SCADA System.
“Ancillary Services” means any service associated, directly or indirectly, with the reliable storage and/or transmission of energy from the Facility from time to time, including but not limited to: operating reserves, ramp capability, reactive supply, reactive supply capability, voltage control, voltage control capability, and any rights to compensation for any of these services. “Ancillary Services” also includes any other service identified as an “ancillary service” or “other ancillary service” in the Transmission Tariff. For the avoidance of doubt, “Ancillary Services” includes any service associated, directly or indirectly, with the reliable generation and/or transmission of energy from the Facility, regardless of whether the Facility, the Transmission Authority or the MP is deemed to be the service provider for the service.
“Annual Throughput Limit” means [shall be no less than 365 equivalent cycles] MWh.
“Appendix E” means the appendix and form in the Seller’s Interconnection Agreement used to confirm Commercial Operation Date.
“Applicable Law(s)” means collectively, the certificate of incorporation and bylaws or other organizational or governing documents of Seller or MP and any United States or Canadian federal, state or provincial law, treaty, franchise, rule, regulation, order, writ, judgment, injunction, decree, award or determination of any arbitrator or a court or other Governmental Authority.
“Arbitration Service” means JAMS, formerly known as Judicial Arbitration and Mediation Services, Inc.

“Availability Notice” is defined in Section 7.3(B). 
“Back-Up Metering” is defined in Section 5.5(B).
[bookmark: DocXTextRef133]“Balancing Authority” means the system of electrical generation, distribution and transmission facilities within which generation is regulated in order to maintain interchange schedules with other such systems.
“Battery Storage System” means that portion of the Facility that is required to store energy using the Battery Units, including, step-up transformers, output breakers, facilities necessary to connect to the Interconnection Point, protective and associated equipment, improvements, and other tangible and intangible assets, contract rights, Permits, easements, rights of way, surface use agreements and other interests or rights in real estate, owned or used for construction, operation, maintenance, and delivery of the foregoing.
[bookmark: DocXTextRef134]“Battery Storage System Nameplate Capacity” is defined in Section 3.2.
“Battery Storage System Operating Procedures” means those procedures applicable to the operation of the Battery Storage System, as developed by the Operating Committee in accordance with the procedure, and subject to the requirements, set forth in Exhibit N.
[bookmark: DocXTextRef135]“Battery Storage System Planned Outages” means a planned removal from service of the Battery Storage System, or some part thereof constituting not less than ten percent (10%) of the Battery Storage System Nameplate Capacity, that is required for inspection, or routine, preventive or corrective maintenance; provided that Battery Storage System Planned Outages during any Commercial Operation Year may not exceed ninety-six (96) hours; provided that to the extent the total Battery Storage System Planned Outages in a Commercial Operation Year are less than ninety-six (96) hours, Seller shall be permitted to increase the number of permitted Battery Storage System Planned Outages in a subsequent Commercial Operation Year by such amount; provided, further, in no case during any Commercial Operation Year may the Battery Storage System Planned Outages exceed one hundred ninety-two 192) hours.
“Battery Units” means the batteries, power electronic systems, enclosures and other equipment necessary for the Battery Storage System to store electricity at the Site and transmit such electricity upon command. The manufacturer and model number of the Battery Units will be identified on Exhibit C.
“Building Trades CBA” is defined in Section 4.5(C)1.l. 
“Business Day” means any calendar day that is not a Saturday, a Sunday, or a NERC recognized holiday.
[bookmark: DocXTextRef136]“Capacity” is defined in Section 8.1(A). 
[bookmark: DocXTextRef137]“Capacity Availability Factor” or “CAF” is defined in Section 8.1(A).
“Capacity Payment Rate” is defined in Exhibit J.
[bookmark: DocXTextRef138][bookmark: DocXTextRef139][bookmark: DocXTextRef140]“Change of Control” means the occurrence of any one of the following events with respect to Seller or any direct or indirect owner of a majority of the ownership interests in Seller: (a) a transfer of a majority of the ownership interests in Seller or such owner; (b) any consolidation or merger of Seller or such owner in which Seller or such owner, as the case may be, is not the continuing or surviving entity; or (c) a sale or conveyance of any direct or indirect ownership interest in Seller following which Ultimate Parent is no longer the direct or indirect owner of at least fifty percent (50%) of the ownership interests of Seller, provided, however, that a Change of Control shall not be deemed to have occurred solely as a result of:
(i) [bookmark: _Ref230618328]transactions exclusively among Affiliates of Seller;
(ii) [bookmark: _Ref230618329]any exercise by the Facility Lender of its rights and remedies under the Financing Documents, with respect to any Facility Debt secured only by the Facility;
(iii) [bookmark: _Ref230618330]a change of control of Ultimate Parent; or
(iv) [bookmark: _Ref230618331][bookmark: DocXTextRef141][bookmark: DocXTextRef142][bookmark: _Ref230618332]any change of economic and/or voting rights triggered in Seller’s organizational documents arising from (a) a tax-equity financing of the Facility, or (b) a transaction in which interests in Seller or any direct or indirect owner are sold to or by a tax equity investor.

“Charging Energy” means energy withdrawn from the Transmission Authority’s electrical system and delivered at the Point of Delivery used to charge the Battery Storage System and discharged at a later time.
“Charging Energy Price” means, if MP has joined a regional transmission organization or is participating in an organized market for which nodal prices can be determined, then the applicable real-time market settlement price per MWh as determined by MP in its Commercially Reasonable discretion, or, if not, then the applicable system incremental cost per MWh as determined by MP in its Commercially Reasonable discretion.
“Charging Rate” means the average rate of charging (expressed in MW) calculated by averaging all charging rates measured by the SCADA System in five-minute increments while the Battery Storage System is charged from a SOC of zero percent (0%) to a SOC of one hundred percent (100%), as read by the SCADA System.
“Charging Time” means the amount of time required to charge the Battery Storage System from a SOC of zero percent (0%) to a SOC of one hundred percent (100%), as read by the SCADA System (expressed in units of time).
[bookmark: DocXTextRef143]“COD Conditions” means all of the requirements that must be satisfied by Seller as a prerequisite to achieving Commercial Operation. The COD Conditions are set forth in Section 4.5.
[bookmark: DocXTextRef144]“COD Delay” is defined in Section 12.2(A). 
[bookmark: DocXTextRef145]“COD Notice” is defined in Section 4.5(B).

“Commercial Operation” means the period beginning on the Commercial Operation Date and continuing through the balance of the Term of this ESA.
[bookmark: DocXTextRef146]“Commercial Operation Date” or “COD” is defined in Section 4.5.
[bookmark: DocXTextRef147]“Commercial Operation Test” is defined in Section 4.6(D). 
“Commercial Operation Year” means any consecutive twelve (12) month period during the Term of this ESA, commencing at 12:01 a. m. on the first day of the first month following the Commercial Operation Date and ending at 11:59 p. m. on the last day of the corresponding calendar month or any anniversary thereof.
[bookmark: DocXTextRef149][bookmark: DocXTextRef150][bookmark: DocXTextRef151][bookmark: DocXTextRef152]“Commercially Reasonable” or “Commercially Reasonable Efforts” means, with respect to any action to be taken or attempted by a Party under this ESA, the level of effort in light of the facts known to such Party at the time a decision is made that: (a) can reasonably be expected to accomplish the desired action at a reasonable cost; (b) is consistent with Good Utility Practices; (c) is consistent with the terms in this ESA; and (d) takes into consideration the amount of advance notice required to take such action, the duration and type of action, and the competitive environment in which such action occurs.
[bookmark: DocXTextRef153]“Confidential Information” is defined in Section 20.18(A).
[bookmark: DocXTextRef154]“Construction Contracts” is defined in Section 4.1(A).
[bookmark: DocXTextRef155]“Construction Craft Employees”  means employees engaged in on-Site construction and commencement of operations of the Facility, excluding (i) specialty vendors, (ii) management and supervisory employees, (iii) employees engaged in non-construction support services (including messengers, guards, safety personnel, medical and first-aid technicians, community relations or public affairs, etc.), and (iv) employees engaged in on-Site maintenance of installed equipment or systems but which maintenance occurs after installation of such equipment or system and is not directly related to construction services.
“Construction Milestones” means the dates set forth in Exhibit B.
“Credit Rating” of any Person or entity means the lowest rating assigned to such Person or entity’s long-term debt or deposit obligations (unenhanced by third-party support) by Standard & Poor’s and Moody’s. If such Person or entity has no outstanding long-term debt or deposit obligations, or if no rating is assigned to such obligations, “Credit Rating” means the lowest general corporate credit rating or long-term issuer rating assigned to such Person or entity by Standard & Poor’s or Moody’s.
“Credit Support” is defined in Section 11.1(A).
[bookmark: DocXTextRef156]“Damage Cap” is defined in Section 17.7(A). 
“Day” means a calendar day.
“DC” is defined in Section 1.1(D).
[bookmark: DocXTextRef157]“Delivery Period” shall be the period during which the Facility is available to receive Charging Energy from, or deliver Discharging Energy to, MP, commencing at 12:01 am on the Commercial Operation Date and continuing until midnight on the Scheduled Termination Date, subject to early termination as provided in this ESA.
“Discharging Energy” means all Energy discharged by the Battery Storage System and delivered to the Point of Delivery.
“Discharging Energy Price”  means, if MP has joined a regional transmission organization or is participating in an organized market for which nodal prices can be determined, then the applicable real-time market settlement price per MWh as determined by MP in its Commercially Reasonable discretion, or, if not, then the applicable system incremental cost per MWh as determined by MP in its Commercially Reasonable discretion.
“Discharging Rate” means the average rate of discharging (expressed in MW) calculated by averaging all discharging rates measured by the SCADA System in five-minute increments while the Battery Storage System is discharged from a SOC of one hundred percent (100%) to a SOC of zero percent (0%), as read by the SCADA System.
“Discharging Time” means the amount of time required to discharge the Battery Storage System from a SOC of one hundred percent (100%) to a SOC of zero hundred percent (0%), as read by the SCADA System (expressed in units of time).
“Dispatch Notice” means the operating instruction, and any subsequent updates, given by MP to Seller, directing the Battery Storage System to charge at a specified megawatt input or discharge at a specified megawatt output, and at a specified Ramp Rate. Dispatch Notices may be communicated electronically, via SCADA System signal, facsimile, telephonically or other verbal means. Telephonic or other verbal communications shall be documented (either recorded by tape, electronically or in writing) and such recordings shall be made available to both MP and Seller upon request. For the avoidance of doubt, MP shall be subject to the scheduling limitations of the Market Operator when updating any Dispatch Notice.
[bookmark: DocXTextRef158]“Dispute” is defined in Section 13.1(A). 
[bookmark: DocXTextRef159]“Dispute Notice” is defined in Section 13.1(A).
“Distributed Network Protocol,” or “DNP,” means a set of communications protocols used between components in process automation systems.
“Dollar”, “$”, or “US$” means the lawful currency of the United States of America. 
“Effective Date” is defined in the introductory paragraph. 
“Electric Metering Devices” means revenue quality meters, metering equipment and/or data processing equipment used to measure, record and transmit data with respect to the Charging Energy delivered to and the Discharging Energy delivered from the Battery Storage System, including metering current transformers and metering voltage transformers. The Electric Metering Devices must transmit to MP five-minute revenue quality meter data.
“Emergency” means any event or occurrence during the Term that results in the declaration of an Emergency Condition under and as defined in the Interconnection Agreement.
“Energy” means all electrical energy stored and discharged by the Battery Storage System during the Term.
“Energy Markets Control Center” or “EMCC” means MP’s merchant representatives responsible for dispatch of the Facility.
[bookmark: DocXTextRef1431][bookmark: DocXTextRef40][bookmark: DocXTextRef1432][bookmark: DocXTextRef41]“Environmental Attributes” means existing and future, (i) environmental credits, benefits or attributes, (ii) emissions reductions, (iii) avoided emissions and reporting rights for avoided emissions of pollutants to the air, soils or waters, such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO), greenhouse gases (such as carbon dioxide (CO2), methane (CH4), nitrous oxide (N2O), hydrofluorocarbons (HFCs), perfluorocarbons (PFCs) and sulfur hexafluoride (SF6)) that have been or may in the future be determined by the United Nations Intergovernmental Panel on Climate Change or by Applicable Law to contribute to the threat of climate change; (iv) avoidances (including emission rate credits), offsets, allowances and green tags, and (v) zero-emission electricity credits, that are attributable to the Facility during the Term, recognized by Applicable Law, including any rights to compensation therefor.
[bookmark: DocXTextRef160]“Environmental Contamination” means the introduction or presence of Hazardous Materials at such levels, quantities or location, or of such form or character, that (i) requires remediation under Applicable Law, (ii) presents a material risk that the Site will not be available or usable for the purposes contemplated by this ESA, and/or (iii) will preclude or interfere with Seller’s ability to perform its obligations under this ESA as and when due.
[bookmark: DocXTextRef162]“Equity Interest” is defined in Section 19.5(A).
[bookmark: DocXTextRef163]“Equity Interest Acquisition” is defined in Section 19.5(A).
[bookmark: DocXTextRef164]“ERO” means the Electric Reliability Organization certified by FERC pursuant to Section 215 of the Federal Power Act, which as of the Effective Date is NERC, or any successor organization. For purposes of this ESA, ERO also includes the Midwest Reliability Organization (MRO).
“ESA” is defined in the introductory paragraph.
“Escrow Account” is defined in Section 11.2(G). 
[bookmark: DocXTextRef165]“Event of Default” is defined in Article 12.
[bookmark: DocXTextRef166][bookmark: DocXTextRef167]“Excused Outage” means any Outage of the Battery Storage System resulting from: (i) a Battery Storage System Planned Outage; (ii) Force Majeure or Emergency; (iii) a breach of this ESA by MP; (iv) insufficent stored energy not caused by any act or omission of Seller; (v) an Outage resulting from a request by MP; and/or (vi) any Outage where Seller failed to comply with a dispatch that was not in accordance with the Battery Storage System Operating Procedures.
“Facility” means the Battery Storage System, and all equipment necessary to interconnect to the Transmission Authority’s System, all as further described in Exhibit C, including Seller’s rights to the Site and all of the following: the Battery Units, buildings, step-up transformers, output breakers, facilities necessary to connect to the Interconnection Point, protective and associated equipment, improvements, and other tangible and intangible assets, contract rights, Permits, easements, rights of way, surface use agreements and other interests or rights in real estate, owned or used for construction, operation, maintenance and delivery of the capacity and Energy subject to this ESA.
[bookmark: DocXTextRef168]“Facility Acquisition” is defined in Section 19.5(A). 
“Facility Debt” means the obligations of Seller or its Affiliates to any lender or tax equity investor pursuant to the Financing Documents, including principal of, premium and interest on indebtedness, fees, expenses or penalties, amounts due upon acceleration, prepayment or restructuring, swap or interest rate hedging breakage costs and any fees or interest due with respect to any of the foregoing.
“Facility Lender” means, collectively, any lenders or tax equity investors providing Facility Debt, including any successors or assigns thereof.
[bookmark: DocXTextRef169]“Federal Power Act” means the provisions of 16 U.S.C. §791a et seq. and amendments or supplements thereto.
“FERC” means the Federal Energy Regulatory Commission or any successor agency.
“Financing Documents” means the loan and credit agreements, notes, bonds, indentures, security agreements, lease financing agreements, mortgages, interest rate exchanges, or swap agreements and other documents relating to the development, bridge, construction and/or the permanent financing for the Facility, including any tax equity partnership, or similar investment or financing arrangements, including any credit enhancement, credit support, working capital financing, or refinancing documents, and any and all amendments, modifications, or supplements to the foregoing that may be entered into from time to time at the discretion of Seller in connection with development, construction, ownership, leasing, operation or maintenance of the Facility.
“FMV” means the “fair market value.”
“Force Majeure” means causes or events beyond the reasonable control of, and without the fault or negligence of the Party claiming Force Majeure, which by exercise of due diligence and reasonable foresight could not reasonably have been avoided, including, without limitation, (i) acts of God; (ii) sudden actions of the elements, such as floods, earthquakes, hurricanes or tornadoes, lightning, ice storms, high winds of sufficient strength or duration to materially damage a facility or significantly impair its operation for a period of time longer than normally encountered in similar businesses under comparable circumstances; (iii) serial manufacturing and/or design defects in the major components comprising the Facility only in the event and to the extent that such occurrence is established to constitute a serial defect under Seller’s Construction Contract; (iv) long-term material changes in renewable energy flows across the Facility caused by climactic change; (v) fire, sabotage, vandalism beyond that which could reasonably be prevented by Seller; terrorism; war; riots; fire; explosion; blockades; insurrection; and (vi) inability, despite due diligence, to obtain any licenses, Permits, or approvals required by any Governmental Authority, including due to a moratorium on permitting.
Notwithstanding the foregoing, the term Force Majeure does not include: (i) inability by Seller to procure any component parts of the Facility, for any reason (the risk of which is assumed by Seller), (ii) any other acts or omissions of any third party, including any vendor, materialman, customer, or supplier of Seller, except failure of the Interconnection Provider (transmission owner) to complete all network upgrades (through no fault of Seller) necessary to deliver Contract Energy to the Point of Delivery, unless such acts or omissions are themselves excused by reason of Force Majeure; (iii) any full or partial curtailment in the electric output of the Facility that is caused by or arises from a mechanical or equipment breakdown or other mishaps, events or conditions attributable to normal wear and tear or flaws, unless such acts or omissions are themselves excused by reason of Force Majeure; (iv) failure to abide by Good Utility Practices; (v) changes in market conditions that affect the cost of Seller’s supplies, or that affect demand or price for Energy and/or Green Tags; strike; slow-down or labor disruptions against Seller or Seller’s contractors or subcontractors; (vi) foreseeable disruptions to the Facility caused by weather events typically experienced in the region of the country where the Facility is located, but excluding events and actions listed in this definition above; or (vii) actions or inactions by any Governmental Authority taken after the date hereof (including the adoption or change in any Applicable Laws imposed by such Governmental Authority).
[bookmark: DocXTextRef172]“Forced Outage” means any condition at the Facility that requires the immediate and unplanned removal of at least ten percent (10%) or five (5) MW, whichever is less, of the capacity of the Battery Storage System from service, or that results in a material deviation from the Guaranteed Performance identified in Exhibit M, another outage state, or a reserve shutdown state, resulting from immediate mechanical/electrical/hydraulic control system trips and operator-initiated trips in response to abnormal Facility conditions or alarms.
“GADS” is defined in Section 10.5(B). 
“Good Utility Practices” means any of the practices, methods, and acts engaged in or approved by a significant portion of the electric or electric power generation industry during the relevant time period, or any of the practices, methods and acts which, in the exercise of reasonable judgment in light of the facts known or reasonably should have known at the time the decision was made, could have been expected to accomplish the desired result at a reasonable cost consistent with good practices, reliability, safety and expedition. Good Utility Practice is not intended to be limited to the optimum practice, method, or act to the exclusion of all others, but rather to be acceptable practices, methods, or acts generally accepted in the region.
“Governmental Authority” means any federal, state, local or municipal governmental body; any governmental, quasi-governmental, regulatory or administrative agency, commission, body or other authority exercising or entitled to exercise any administrative, executive, judicial, legislative, policy, regulatory or taxing authority or power; and/or any court or governmental tribunal. By way of example only, “Governmental Authorities” include but are not limited to NERC, the ERO, the Market Operator (if any), an applicable PUC, the Transmission Authority, FERC, and successor organizations. For the avoidance of doubt, MP is not a Governmental Authority for purposes of this ESA.
“Grid Charging Capability” means the ability for the Battery Storage System to charge and store Charging Energy delivered from an offsite source by the Transmission Authority’s electrical system.
“GSU Transformer” means a power transformer that is contained within the Facility and that increases the AC voltage of the electrical energy produced by the Facility to the AC voltage at which such electrical energy is delivered to MP at the Interconnection Point.
“GSU Transformer Failure” means the failure of a GSU Transformer; provided, however, that such failure requires the replacement or substantial remanufacturing of such GSU Transformer to return to service.
“Guaranteed Charging Rate” is defined in Exhibit M.
“Guaranteed Charging Time” is defined in Exhibit M.
“Guaranteed Discharging Rate” is defined in Exhibit M.
“Guaranteed Discharging Time” is defined in Exhibit M.
“Guaranteed Performance” is defined in Exhibit M.
“Guaranteed Response Time” is defined in Exhibit M.
“Guaranteed Round-Trip Efficiency” is defined in Exhibit M.
“Guaranteed Storage Capacity” is defined in Exhibit M.
[bookmark: DocXTextRef173]“Guarantor” is defined in Section 11.1(A). 
[bookmark: DocXTextRef179][bookmark: DocXTextRef180][bookmark: DocXTextRef174][bookmark: DocXTextRef175][bookmark: DocXTextRef176][bookmark: DocXTextRef177][bookmark: DocXTextRef181][bookmark: DocXTextRef178]“Hazardous Materials” means any substance, material, gas, or particulate matter that is regulated by any Governmental Authority as an environmental pollutant or dangerous to public health, public welfare, or the natural environment including, without limitation, protection of non-human forms of life, land, water, groundwater, and air, including, but not limited to, any material or substance that is (i) defined as “toxic,” “polluting,” “hazardous waste,” “hazardous material,” “hazardous substance,” “extremely hazardous waste,” “solid waste” or “restricted hazardous waste” under any provision of local, state, or federal law; (ii) petroleum, including any fraction, derivative or additive; (iii) asbestos; (iv) polychlorinated biphenyls; (v) radioactive material; (vi) designated as a “hazardous substance” pursuant to the Clean Water Act, 33 U. S. C.  §1251 et seq. (33 U. S. C.  §1251); (vii) defined as a “hazardous waste” pursuant to the Resource Conservation and Recovery Act, 42 U. S. C.  §6901 et seq. (42 U. S. C.  §6901); (viii) defined as a “hazardous substance” pursuant to the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U. S. C.  §9601 et seq. (42 U. S. C.  §9601); (ix) defined as a “chemical substance” under the Toxic Substances Control Act, 15 U. S. C.  §2601 et seq. (15 U. S. C.  §2601); or (x) defined as a pesticide under the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U. S. C.  §136 et seq. (7 U. S. C.  §136). 
“Hour” means a period of sixty (60) minutes starting from any full hour of a Day. 
[bookmark: DocXTextRef182]“House Power” is defined in Section 1.2(B). 
[bookmark: DocXTextRef183]“Indemnified Party” is defined in Section 17.1. 
[bookmark: DocXTextRef184]“Indemnifying Party” shall have the meaning set forth in Section 17.1.
“Independent Engineer” means a qualified and independent third party engineering firm.
“Interconnection Agreement” means the separate contract for interconnection of the Facility to the Transmission Authority’s System, as such agreement may be amended from time to time. For purposes of this ESA, the Interconnection Agreement shall be interpreted to include any third party facility construction agreement or other agreement required by the Transmission Authority to interconnect the Facility in accordance with the Transmission Tariff.
“Interconnection Facilities” means those facilities designated in the Interconnection Agreement for the direct purpose of interconnecting the Facility at the Interconnection Point, along with any easements, rights of way, surface use agreements and other interests or rights in real estate reasonably necessary for the construction, operation and maintenance of such facilities, whether owned by Seller, the Transmission Authority or another entity. This equipment is conceptually depicted in Exhibit C.
“Interconnection Point” means the physical point within the operational authority of the Transmission Authority as specified in the Interconnection Agreement as the [       ], at which electrical interconnection is made between the Facility and the Transmission Authority’s System in accordance with the Transmission Tariff and the Interconnection Agreement.
[bookmark: DocXTextRef185][bookmark: DocXTextRef186]“Investment Grade” means a Credit Rating of both (a) Baa3 or higher by Moody’s, and (b) BBB- or higher by Standard & Poor’s.
“Issuer” is defined in Section 11.2(G)1.b(A). 
“kW” means kilowatt.
“kWh” means kilowatt hour.
[bookmark: DocXTextRef187]“Lender Consent” is defined in Section 18.1(A). 
[bookmark: DocXTextRef188]“Lender Notice” is defined in Section 18.2(A). 
“LOC” is defined in Section 11.2(G)1.b.
[bookmark: DocXTextRef189]“Liquidated Delay Damages” is defined in Section 12.2(A). 
[bookmark: DocXTextRef190]“Local Provider” is defined in Section 1.2(B). 
[bookmark: DocXTextRef191]“Losses” is defined in Section 17.1.
[bookmark: DocXTextRef192][bookmark: DocXTextRef193]“Maintenance Schedules” is defined in Section 10.2(A). 
“Market Operator” means the entity that instructs market participants and/or generators to regulate generation and energy storage assets (including the Facility) within any energy market in which MP participates, based on price-based offer curves for the purpose of matching generation output to system load demand while maintaining bulk electric system reliability. If such entity is the Transmission Authority, then “Market Operator” shall mean such entity acting in its capacity as such.
“Material Adverse Effect” means any effect (or effects taken together) that is materially adverse to the present or future business, operations, assets, liabilities, properties, results in operations or condition (financial or otherwise), prospects, or property of a Party, its business, or this ESA.
[bookmark: DocXTextRef194]“Monthly Capacity Payment” is defined in Section 8.1(A). 
“MP” is defined in the introductory paragraph. 
[bookmark: DocXTextRef196]“MP Dispatched Test” is defined in Section 5.6(D). 
[“MPUC” means the Minnesota Public Utilities Commission or any successor agency.][footnoteRef:3] [3:  NTD: To include references to applicable PUC(s). ] 

“MW” means megawatt or one thousand kW, and “MWh” means megawatt hours. 
[“NDPSC” means the North Dakota Public Service Commission or any successor agency.]
“NERC” means the North American Electric Reliability Corporation or any successor organization.
[bookmark: DocXTextRef197]“NERC Generation Availability Data System (”GADS“) Manual” is defined in Section 10.5(B). 
[bookmark: DocXTextRef198]“Network Integration Transmission Service” has the meaning provided under Part III of the Transmission Tariff.
“Network Resource Interconnection Service” means the type of interconnection service which allows Seller to connect the Facility to the transmission or distribution system, as applicable, as a “Network Resource” as defined by the Transmission Tariff and be eligible to deliver the Facility’s output in a manner comparable to that in which the Transmission Authority integrates its generating facilities to serve native load customers. 
“Operating Committee” means representative(s) each from MP and Seller, pursuant to Section 10.9.
“Operating Day” means a day within the Delivery Period on which the Battery Storage System operates.
“Operating Records” means all agreements associated with the Facility, operating logs, blueprints for construction, operating manuals, all warranties on equipment, and all documents, whether in printed or electronic format, that Seller uses or maintains for the operation of the Facility.
[bookmark: DocXTextRef199]“Option” means MP’s rights to purchase the Facility on the terms and conditions set forth in Section 19.5.
[bookmark: DocXTextRef200]“Option Preliminary Exercise Notice” is defined in Section 19.5(A). 
“Outage” means any period during which the capacity of the Battery Storage System is unavailable for any reason as reported by the SCADA System in accordance with Exhibit N.
“Ownership Threshold” is defined in Section 15.2(C).
“Parent Guaranty” is defined in Section 11.1(A).
“Party” and “Parties” has the meanings set forth in the introductory paragraph.
“Party Representative” is defined in Section 13.1(A).
[bookmark: DocXTextRef201]“Pending Facility Transaction” or “PFT” is defined in Section 19.4.
“Performance Criteria” means the performance elements set forth in Exhibit M.
[bookmark: DocXTextRef202]“Permits” is defined in Section 4.3. 
[bookmark: DocXTextRef203]“Periodic Test” is defined in Section 5.6(A).
“Permits” means all applicable licenses, permits, certificates of authority, authorizations, approvals, registrations, and similar consents and orders issued or granted by a Governmental Authority for construction, ownership, operation and maintenance of the Facility and the charging, storage and delivery of Energy therefrom.
“Person” means an individual, partnership, corporation (including a business trust), limited liability company, joint stock company, trust, unincorporated association, joint venture, Governmental Authority, or other entity.
[bookmark: DocXTextRef204]“PFT Notice” is defined in Section 19.4.
“PI System” means the “plant information” system for the Facility or other data collection systems, as described and implemented in Exhibit I.
[bookmark: DocXTextRef205]“Point of Delivery” means the physical point within the operational authority of Transmission Authority at which (i) Seller makes available and delivers to MP the Energy being provided by Seller to MP under this ESA and (ii) MP makes available and delivers to Seller the Charging Energy being provided by MP to Seller under this ESA. The Point of Delivery is specified in Exhibit C.
“Proprietary Data” is defined in Section 20.18(A).
[bookmark: DocXTextRef206]“PUC Approval” is defined in Section 6.1.
[bookmark: DocXTextRef207]“Purchase Price” is defined in Section 19.5(G).
[bookmark: DocXTextRef208][bookmark: DocXTextRef210][bookmark: DocXTextRef209][bookmark: DocXTextRef211]“Qualified Operator” means an operator of battery energy storage systems that has sufficient experience to successfully operate the Facility, including a minimum of three (3) years of experience in the battery energy storage business, and owns, controls or operates a minimum of 100 MW and 200 MWh of battery energy storage capacity in aggregate, including at least one facility that has at least 50 MW and 100 MWh of battery energy storage capacity.
“Ramp Rate” is defined in the Transmission Tariff. 
[bookmark: DocXTextRef212]“Real Time Data” is defined in Section 10.7(A).
“Remote/Local” means a handshake electronic signal sent from the Facility to the EMCC AGC system, and from the EMCC AGC system to the Facility, indicating the Facility is receiving AGC Set-Point locally (from the Facility) or remotely (EMCC AGC system) and is following that AGC Set-Point.
[bookmark: DocXTextRef213]“Renewal Term” is defined in Section 2.2.
“Replacement Power Costs” for any period means the costs incurred by MP to replace the products and services which Seller was required to provide under this ESA (but failed to so provide) during such period, less the sum of any payments from MP to Seller under this ESA that were eliminated with respect to such period as a result of such failure. Replacement Power Costs shall be determined on an hourly basis and shall equal the sum of the following for each hour where the following calculation achieves a positive number: 
Hourly Replacement Power Costs = (A + B + C) – D, where:
[bookmark: DocXTextRef214]“A” = the product of (x) the number of MW of lost Capacity, derived by subtracting the number of MW of capacity of the Facility that qualifies for Capacity credit actually made available to MP from the amount of qualifying Capacity associated with the entire Facility, and
(y) the applicable market price for Capacity made available to MP’s system, for such hour;
“B” = the price paid by MP for the MWh of energy purchased by MP to replace the Energy that was not delivered under this ESA during such hour;
“C” = the actual cost of transmission, Ancillary Services, fuel and fuel transportation, other incremental costs, and any related penalties that could not be avoided or mitigated, and transaction charges to deliver reasonably available energy to MP in amounts equal to the number of MWh for which Replacement Power Costs are owed; and
[bookmark: DocXTextRef215]“D” = the sum of all payments avoided by MP as a result of Seller’s breach, for such hour, including avoided payments under Article 8.
For the avoidance of doubt, Replacement Power Costs shall never be less than zero.
“Response Time” means the amount of time for the Battery Storage System to respond to MP’s Dispatch Notice by demonstrating initial actions by the Facility in accordance with such Dispatch Notice or as required by the Battery Storage System Operating Procedures.
[bookmark: DocXTextRef216]“Restricted Period” is defined in Section 12.1(E). 
“ROFR” means “Right of First Refusal.”
[bookmark: DocXTextRef217]“ROFR Notice” is defined in Section 19.3.
“Round-Trip Efficiency” or “RTE” means the amount of energy discharged by the Battery Storage System relative to the amount of energy charged as measured at the Point of Delivery, calculated as shown below: Round-Trip Efficiency (RTE) = Discharging Energy / Charging Energy.
“Round-Trip Efficiency Adjustment” is defined in Section 8.2(B).
“Safety Requirements” means those requirements set forth in Exhibit O, in addition to any other safety-related practices required by Applicable Law and Good Utility Practices.
“SCADA System,” or “SCADA,” means supervisory control and data acquisition. 
[bookmark: DocXTextRef223]“Scheduled Maintenance Energy,” or “SME,” is defined in Section 8.1(A).
[bookmark: DocXTextRef219][bookmark: DocXTextRef218]“Scheduled Termination Date” is defined in Article 2. 
[bookmark: DocXTextRef220]“Security” is defined in Section 11.2(A).
“Seller” is defined in the introductory paragraph.
[bookmark: DocXTextRef222]“Seller Initiated Test” is defined in Section 5.6(D).
“Site” means the parcel or parcels of real property on which the Facility will be located, including any easements, rights of way, surface use agreements and other interests or rights in real estate necessary for the construction, operation and maintenance of the Facility. The Site is more specifically described in Exhibit C.
[bookmark: “State_of_Charge”_or_“SOC”_means_the_amo]“State of Charge” or “SOC” means the amount of electric energy in a Battery Unit expressed as a percent of the Storage Capacity.
[bookmark: “Storage_Capacity”_means_the_amount_of_e]“Storage Capacity” means the amount of energy that the Battery Storage System can hold, measured in MWh or MW, as applicable, and measured at the Point of Delivery.
[bookmark: “Successful_Repair”_shall_have_the_meani][bookmark: DocXTextRef224]“Successful Repair” is defined in Section 10.4(B). 
[bookmark: DocXTextRef225]“Target COD” is defined in Section 4.5(A). 
[bookmark: DocXTextRef226]“Technical Dispute” is defined in Section 13.1(A). 
[bookmark: DocXTextRef227]“Term” means the period of time during which this ESA remains in full force and effect, as further defined in Article 2, including any Renewal Term.
[bookmark: DocXTextRef228]“Test” means the Commercial Operation Test, Periodic Test, and other discretionary testing identified in Section 5.6referred to individually as a “Test” and jointly as the “Tests.”
[bookmark: DocXTextRef229]“Test Energy” is defined in Section 4.6(C).
[bookmark: DocXTextRef230]“Transmission Authority” means collectively those entities owning and/or operating the interconnected transmission system applicable to Seller and the Facility pursuant to a Transmission Tariff, including (i) MP operating under and in accordance with its Transmission Tariff, and (ii) all entity(ies) responsible under the Interconnection Agreement for providing the transmission lines, any Interconnection Facilities and other equipment and facilities with which the Facility interconnects at the Interconnection Point and transmission system. As of the Effective Date, the Transmission Authority is [MISO].[footnoteRef:4] [4:  NTD: To update/modify as applicable. ] 

“Transmission Authority’s System” means the contiguously interconnected electric transmission and sub-transmission facilities, over which the Transmission Authority has rights (by ownership or contract) to provide bulk transmission of capacity and energy from the Interconnection Point.
“Transmission Tariff” means the applicable Open Access Transmission Tariff of the Transmission Authority, as amended from time to time.
“Upstream Owners” is defined in Section 15.2(C).



EXHIBIT B
CONSTRUCTION MILESTONES
	Construction
Milestone
	Outcome

	[Date]
	Seller and all required counterparties shall have executed such Construction Contracts as are needed to construct the Facility.

	[Date]
	Seller and the Transmission Authority shall have executed the Interconnection Agreement.

	[Date]
	Seller shall have achieved closing on financing for the Facility or provided Company with proof of financial capability to construct the Facility.

	[Date]
	Commencement of construction of the Facility.

	[Date]
	Procurement of Battery Units.

	[Date]
	Seller shall have laid the foundation for all Facility buildings, energy storage facilities and step-up transformation facilities.

	[Date]
	The step-up transformer and Battery Units shall have been delivered and installed at the Site.

	[Date]
	Seller has submitted to Company and obtained Company approval of serialized information for all Electric Metering Devices and Back-Up Metering.

	[Date]
	Seller has demonstrated to Company’s reasonable satisfaction that all Electric Metering Devices and Back-Up Metering and communications equipment are functional and provide data integrity.

	[Date]
	Seller’s Interconnection Facilities shall have been constructed, and such facilities are capable of being energized.

	[Date]
	Start-up testing of the Facility commences.

	[Date]
	Seller shall make all applications and/or filings required by Applicable Law for REC accreditation and for the assignment of such RECs to Company.









EXHIBIT C 
FACILITY DESCRIPTION AND SITE MAPS
The Facility shall be located on the Site and shall be identified as Seller’s [NAME] Facility. Maps and one-line diagrams of the Facility and associated equipment are included as part of this Exhibit, as may be updated from time to time.
The address of the Facility is [ADDRESS], Latitude: [__________], Longitude: [__________].
0F
The Point of Delivery is located at [ADDRESS].
[The Interconnection Point is located at [ADDRESS]][footnoteRef:5] [5:  NTD: To include if different than the POD.] 

The AC Capacity of the Facility shall be (not to exceed Seller’s bid): [__________ AC] 
The Facility must include the following specific components:[footnoteRef:6] [6:  NTD: Major equipment including Seller may update the list of equipment provided that, (i) Seller has provided Company with written notice of such revisions at least sixty (60) Days prior to the date a notice to proceed for construction of the Facility is issued; and (ii) all listed components and equipment are of a quality consistent with Good Utility Practices, are procured from top tier suppliers or providers employing generally accepted standards and best practices in the industry and have performance warranties consistent with those generally offered by top tier suppliers in the industry.] 

[Major equipment to include:
Batteries and grid-forming (GFM) inverters without any inherent limitations for alignment and conformance with IEEE Std. 2800-2022
Communication circuits from the Facility to the EMCC for the purpose of telemetering, supervisory control/data acquisition, and voice communications as required by Company.
Equipment and software necessary to receive, accept and react to an AGC signal from the Company’s SCADA System and to comply with the AGC Protocols as further specified on Exhibit I.
Ramping capability, reactive power - voltage control capability and active power - frequency response capability pursuant to NERC guidelines/requirements and applicable sections of IEEE Std. 2800-2022, including but not limited to Section 5 “Reactive power-voltage control requirements within the continuous operation region”, and Section 6 “Active-power – frequency response requirements”.
Equipment and software necessary to send real time data and OPC interface to Company’s PI System.
Other equipment specific in Seller’s RFP response]

*SEE ATTACHED SINGLE LINE*[footnoteRef:7] [7:  NTD: Single line to be an AC one-line diagram showing metering point(s), Point of Delivery and (if different) the Interconnection Point as well as the manufacturer and model numbers of the Battery Units.] 




Single Line









EXHIBIT D
NOTICES AND CONTACT INFORMATION

	Company

	Seller

	Notices:

_______________________	                    
_______________________	                    
_______________________	                     
Phone: 	_______________________	        
E-mail:____________@____________.com

with a cc to:

_______________________	                    
_______________________	                    
_______________________	                     
Phone: 	_______________________	        
E-mail:____________@____________.com

	Notices:

	
	
	
Phone: 	
E-mail:____________@____________.com 

with a cc to:

	
	
	
Phone: 	
E-mail:____________@____________.com

	[Operating Committee Representative:

_______________________	                    
_______________________	                    
_______________________	                     
Phone: 	_______________________	        
E-mail:____________@____________.com

Alternate:

_______________________	                    
_______________________	                    
_______________________	                     
Phone: 	_______________________	        
E-mail:____________@____________.com

	Operating Committee Representative:

	
	
	
Phone: 	
E-mail:____________@____________.com 

Alternate:

	
	
	
Phone: 	
E-mail:____________@____________.com]

	Real-Time Contact Information

_______________________	                    
_______________________	                    
_______________________	                     
Phone: 	_______________________	        
E-mail:____________@____________.com

	Real-Time Contact Information

_______________________	                    
_______________________	                    
_______________________	                     
Phone: 	_______________________	        
E-mail:____________@____________.com




EXHIBIT E
INSURANCE COVERAGE
[bookmark: _Toc220066861][bookmark: _Toc225246025][bookmark: _Toc230768076][bookmark: _Toc230796134][bookmark: _Toc230820407][bookmark: _Toc237021620][bookmark: _Toc237021743]Commercial General Liability (CGL)
Insurance shall be procured at a minimum limit of coverage of $20,000,000 combined single limit each occurrence and aggregate which may be satisfied with primary and excess coverages, where applicable. If CGL insurance contains a general aggregate limit, it shall apply separately to the Facility.
CGL insurance shall be written on ISO occurrence form CG 00 01 10 01 (or a substitute form providing equivalent coverage and acceptable to MP) and shall cover liability arising from operations, products/completed operations, premises, independent contractors, property damage, personal injury and advertising injury, failure to supply power and liability assumed under an insured contract (including the tort liability of another assumed in a business contract), all with limits as specified above. There shall be no endorsement or modification of the CGL insurance limiting the scope of coverage for liability arising from collapse, explosion, or underground property damage.
MP shall be included as an additional insured under the CGL policy for ongoing and completed operations, using ISO additional insured endorsement CG 20 10 10 01 and CG 20 37 10 01(or an updated substitute providing equivalent coverage).
The CGL insurance to be obtained by or on behalf of Seller shall be endorsed as follows: “Such insurance as afforded by this policy for the benefit of MP shall be primary as respects any claims, losses, expenses, damages including reasonable attorneys’ fees or liabilities arising out of this Agreement, and insured hereunder, and any insurance carried by MP shall be excess of and noncontributing with insurance afforded by this policy.”
[bookmark: _Toc220066862][bookmark: _Toc225246026][bookmark: _Toc230768077][bookmark: _Toc230796135][bookmark: _Toc230820408][bookmark: _Toc237021621][bookmark: _Toc237021744]Automobile Liability Insurance
Automobile Liability insurance shall be procured at a level of $2,000,000 combined single limit Bodily Injury and Property Damage including all Owned, Non-Owned, Hired and Leased Autos. Automobile Liability insurance shall be written on ISO form CA 00 01, CA 00 05, CA 00 12, CA 00 20, or an updated form providing equivalent liability coverage. If necessary, the policy shall be endorsed to provide contractual liability coverage equivalent to that provided in the 1990 and later editions of CA 00 01.
[bookmark: _Toc220066863][bookmark: _Toc225246027][bookmark: _Toc230768078][bookmark: _Toc230796136][bookmark: _Toc230820409][bookmark: _Toc237021622][bookmark: _Toc237021745]Workers Compensation Insurance
Workers Compensation Insurance shall be procured at the level required by relevant state statutes. Seller may comply with these requirements using a qualified self-insurance plan.
[bookmark: _Toc220066864][bookmark: _Toc225246028][bookmark: _Toc230768079][bookmark: _Toc230796137][bookmark: _Toc230820410][bookmark: _Toc237021623][bookmark: _Toc237021746]Employers Liability Insurance
Employers Liability Insurance shall be procured at the level of $1,000,000 each accident for bodily injury, $1,000,000 per employee for bodily injury by disease, and $1,000,000 policy limit for bodily injury by disease.
[bookmark: _Toc220066866][bookmark: _Toc225246030][bookmark: _Toc230768081][bookmark: _Toc230796139][bookmark: _Toc230820412][bookmark: _Toc237021624][bookmark: _Toc237021747]Builder’s Risk Insurance
If applicable, Builder’s Risk insurance shall be procured with policy limits equal to the replacement value of the Facility. Builder’s Risk insurance, or an installation floater, shall include coverage for Windstorm, earthquake/Earth Movement, Flood, Severe Convective Storm, Wildfire, faulty workmanship, collapse, materials and design, freezing or changes in temperature, testing of machinery or equipment, and debris removal. Such coverages may be sublimited as commercially available. There shall be no limitation of coverage for occupancy prior to full completion and acceptance. Property damage deductibles shall not be more than $150,000 per occurrence except that high hazard Windstorm, Earthquake/Earth Movement, Flood, Severe Convective Storm and Wildfire deductibles may be 3% of Total Insured Values or Values at Risk at time of loss with a $250,000 minimum and $5,000,000 maximum.   
[bookmark: _Toc220066867][bookmark: _Toc225246031][bookmark: _Toc230768082][bookmark: _Toc230796140][bookmark: _Toc230820413][bookmark: _Toc237021625][bookmark: _Toc237021748]Environmental Impairment Liability
Policy shall cover third party bodily injury, property damages, and clean-up costs from sudden and gradual pollution conditions, including from exacerbation of know or unknown existing conditions. Policy shall have no limitations for contractual liability, mold, asbestos, or natural resource damages. Environmental Impairment Liability shall be procured at a level of $5,000,000 each occurrence.
[bookmark: _Toc220066868][bookmark: _Toc225246032][bookmark: _Toc230768083][bookmark: _Toc230796141][bookmark: _Toc230820414]“All Risk” Property Insurance. “All Risk” Property insurance, covering physical loss or damage to the Facility, shall be procured at the full replacement value of the Facility or with lower limits acceptable to MP. A deductible may be carried, which deductible shall be the responsibility of Seller. “All-Risk” Property insurance shall include coverage for Windstorm, Earthquake/Earth Movement, Flood, Severe Convective Storm and Wildfire with sublimits allowed as commercially available consistent with Good Utility Practice and acceptable to MP. Property damage deductibles shall not be more than $150,000 per occurrence except that high hazard Windstorm, Earthquake/Earth Movement, Flood, Severe Convective Storm and Wildfire deductibles may be 3% of Total Insured Values or Values at Risk at time of loss with a $250,000 minimum and $5,000,000 maximum. 

EXHIBIT F
SELLER’S NEEDED PERMITS
[Seller to list outstanding permits]



EXHIBIT G
FORM OF LETTER OF CREDIT[footnoteRef:8] [8:  NTD: Seller to include form of LOC from issuing bank. ] 





EXHIBIT H
FORM OF GUARANTY
WHEREAS, reference is here made for all purposes to the foregoing Energy Services Agreement (the “Agreement”) between [Name] a [Describe Entity] (“Beneficiary”), and [Name], a [Describe Entity] (“Obligor”), and terms defined in the Agreement shall have the meaning therein stated when used in this Guaranty; and 
WHEREAS, the undersigned [Name] (“Guarantor”) is the sole owner of Obligor; and in consideration for and to induce Beneficiary to enter into the Agreement, Guarantor has agreed to enter into this agreement (“Guaranty”) and to guarantee performance of the agreements and obligations of the Obligor under the Agreement. 
NOW, THEREFORE: 
1. Guaranty. Guarantor hereby absolutely, irrevocably and unconditionally guarantees to Beneficiary the due and punctual performance when due of all agreements and obligations of Obligor (including, without limitation, any obligation for the payment of money) under the Agreement (collectively referred to as the “Guaranteed Obligations”). If at any time the Obligor fails to timely or fully perform a Guaranteed Obligation as expressly provided in the terms and conditions of the Agreement, and upon expiration of any notice or cure period applicable with respect thereto under the Agreement, and the Obligor has not, in the case of the failure to perform a payment obligation under the Agreement, made such payment in full or, in the case of a failure to perform any of its other obligations, commenced and diligently pursued corrective action to the extent required by the Agreement and through completion of such corrective action as required under the Agreement, then upon receipt of written notice from Beneficiary specifying the failure, Guarantor shall promptly perform, or cause to be performed, any such Guaranteed Obligation as required pursuant to the terms and conditions of the Agreement. With respect to any claim, action or proceeding against Guarantor in connection with this Guaranty, Guarantor shall be entitled to assert only those defenses which Obligor would be able to assert if such claim, action or proceeding were to be asserted or instituted against Obligor based upon the Agreement. Notwithstanding anything contained in this Guaranty to the contrary, Guarantor’s liability hereunder shall not exceed the then current Construction Budget as described in the Agreement.
2. Guaranty of Payment and Not of Collection. This Guaranty is a guaranty of performance and payment, and not of collection, and an obligation and debt of Guarantor for its own account. 
3. Guaranty Absolute. Guarantor guarantees that the Guaranteed Obligations will be performed or paid, as applicable, strictly in accordance with the terms of the Agreement and any other documents evidencing the same. The liability of Guarantor under this Guaranty shall be absolute and unconditional in accordance with its terms and shall remain in full force and effect without regard to, and shall not be released, suspended, discharged, terminated, or otherwise affected by, any circumstance or occurrence whatsoever (other than full and timely performance or indefeasible payment in full, as applicable). This Guaranty shall continue to be effective or be reinstated, as the case may be, if at any time any payment of any of the Guaranteed Obligations is rescinded or must otherwise be returned by Beneficiary upon the insolvency, bankruptcy, or reorganization of Obligor or otherwise, as though such payment had not been made. 
4. Waivers. Guarantor, to the fullest extent permitted by applicable law, hereby waives notice of acceptance hereof or any presentment, demand, protest or notice of any kind, and any other act or thing, or omission or delay to do any other act or thing, which in any manner or to any extent might increase the risk of Guarantor or which otherwise might operate to discharge Guarantor from its obligations hereunder and hereby waives all rights Guarantor may now or in the future have under any statute relating to sureties or otherwise related to the foregoing waiver. Any right which at any time Guarantor has under existing or future laws to require that recourse be had to the assets of any other person before any claim is enforced against Guarantor in respect of the Guaranteed Obligations hereby assumed by the Guarantor is hereby abandoned and waived. Guarantor agrees to be bound by this Guaranty whether or not it is made a party to legal proceedings for the recovery of any amount due or owing to Beneficiary and whether the formalities required by any law whether existing now or in the future in regard to the rights or obligations of sureties shall or shall not have been observed. 
5. Notices. Any notice or communication required or permitted hereunder shall be given in writing, sent in the manner provided in the Agreement. Any such notice or communication shall be deemed to have been given as provided in the Agreement for notices thereof. 
6. Governing Law. This Guaranty shall be governed by and construed in accordance with the laws of the State of Minnesota. 
7. Term of Guaranty. This Guaranty shall be and remain in effect as to all Guaranteed Obligations arising or accruing or becoming owing at any time under the Agreement and shall terminate on the date on which the Agreement terminates and all amounts due and owing thereunder have been paid to Beneficiary.
8. Binding Effect and Assignment. This Guaranty shall be binding on Guarantor and its successors, and inure to the benefit of the Beneficiary and its respective successors and assignees. 
9. Amendments and Waivers. No amendment of this Guaranty shall be effective unless it is in writing and signed by Guarantor and Beneficiary, and no waiver of this Guaranty or consent to any departure by Guarantor herefrom shall be effective unless it is in writing and signed by Beneficiary, and then such waiver or consent shall be effective only in the specific instance and for the specific purpose for that given and to the extent specified in such writing. 
10.  Limit. Notwithstanding any other provision of this Guaranty, the Guarantor’s total liability under this Guaranty shall not exceed [Dollar Amount].

EXECUTED as of the day of             , 2026, to be effective as of the Effective Date of the Agreement. 

 
	
	
	

	[GUARANTOR]

	
	

	By
	 
	



	
	
	

	    Name:
	 
	 

	    Title:
	 
	 







EXHIBIT I – 
AGC PROTOCOLS; DISPATCH AND AVAILABILITY REPORTING; DATA COLLECTION
AGC
1.	AGC communications between MP and Seller. MP will receive and send AGC Set-Point and related data over a secure analog or digital line. The data points covered under this ESA, as described below, may overlap data requirements for the Transmission Authority or MP’s applicable forecasting group. Seller’s obligation to respond to AGC Set-Points shall be subject to the Battery Storage System’s available State of Charge, operating limits, warranties, and Safety Requirements. Latitude and longitude coordinates for the location of the AGC communications at the Facility are: [______________________].
	Facility-Level Data Description
	Unit

	Actual Real Power
	MW

	AGC Status
	Remote/Local

	AGC Set-Point (echo)
	MW


2.	Response times and limitations of Facility in regard to AGC. The following protocols outline the expectations for responding to the AGC Set-Point. Except in the case of the frequency changes, these protocols will be generally bound by the manufacturers’ specifications for the equipment that Seller has chosen for the Facility. Seller shall select and maintain equipment capable of satisfying the AGC requirements set forth herein. Once the Facility has reached the AGC Set-Point, the Facility output may not vary from the AGC Set-Point by more than two percent (2%) on average as measured during a 5-minute period.
3.	Backup Communications. In the event of an AGC failure, MP and Seller shall communicate via telephone in order to correct the failure. Such communications shall include: 1. expected restoration timeline, 2. manual dispatch procedures, 3. fallback operating mode, and 4. availability treatment during communication failures.
AVAILABILITY REPORTING REQUIREMENTS
a.	Seller shall provide a preliminary forecast of Battery Storage System availability in terms of MWh capability two (2) Business Days prior to the applicable Day and a firm availability schedule by 4:00 AM one (1) Day prior to the applicable Day. The Battery Storage System availability schedule shall be posted at 4:00 AM two (2) Business Days prior to the applicable Day and shall be applicable through the end of such Day. For example, on Monday, an availability forecast is required for Wednesday (midnight to midnight), and on Tuesday the firm availability schedule is due for Wednesday. The schedule shall be submitted through an availability scheduling system as specified by MP to Seller. Prior to the Commercial Operation Date, MP shall provide Seller with the information necessary for Seller to access the chosen availability scheduling system.
b.	If any events or circumstances reduce the scheduled availability of the Battery Storage System by five percent (5%) or more (or the current requirements of the applicable ERO if less than five percent (5%), such reduction shall be communicated to the real-time operator via telephone. The update to the availability schedule in the availability scheduling system shall be made as soon as practicable but no later than thirty (30) minutes after Seller becomes aware of the event. Seller shall be prepared to address the following datapoints in such a situation:
	
	Data Point
	Unit

	Actual Real Power
	MW

	AGC Setpoint
	MW

	AGC Echo
	MW

	State of Charge
	%

	Available Discharge Capacity
	MW

	Available Charge Capacity
	MW

	Available Energy
	MWh

	AGC Status
	Remote/Local



*	*	*	*	*
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EXHIBIT - J - CAPACITY PAYMENT RATE
This entire Exhibit shall be deemed Confidential Information subject to Section 20.18.
	Commercial Operation Year
	Capacity Payment Rate

	
	

	(Year)
	($/kW-month)

	1
	

	2
	

	3
	

	4
	

	5
	

	6
	

	7
	

	8
	

	9
	

	10
	

	11
	

	12
	

	13
	

	14
	

	15
	

	16
	

	17
	

	18
	

	19
	

	20
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EXHIBIT K 
LENDER CONSENT PROVISIONS
In the event Seller collaterally assigns its rights hereunder to a Facility Lender as security, any related Lender Consent will contain provisions substantially as follows:
Seller and MP will neither modify nor terminate this ESA in any material respect, without the prior written consent of the Facility Lender.
The Facility Lender shall have the right, but no obligation, to do any act required to be performed by Seller under this ESA, and any such act performed by the Facility Lender shall be as effective to prevent or cure a default as if done by Seller itself.
If MP becomes entitled to terminate this ESA due to an Event of Default by Seller, MP shall not terminate this ESA unless it has first given notice of such Event of Default to the Facility Lender and has given the Facility Lender the same cure period afforded to Seller under Article 12 of this ESA, plus an additional thirty (30) Days beyond Seller’s cure period to cure such Event of Default; provided, that the total cure period shall in no event exceed one hundred eighty (180) Days. If the Facility Lender requires possession of the Facility in order to cure the Event of Default, and if the Facility Lender diligently seeks possession, the Facility Lender’s additional thirty (30)-Day cure period shall not begin until foreclosure is completed, a receiver is appointed, any bankruptcy stay is removed, or possession is otherwise obtained by or on behalf of the Facility Lender.
The Facility Lender shall provide to MP a copy of any notices of default and/or intent to exercise remedies delivered to Seller under the Financing Documents.
Upon any foreclosure, deed-in-lieu or other exercise of the rights and remedies of the Facility Lender that results in a successor owner or operator of the Facility, the Facility Lender shall require and cause the successor (i) to assume all of Seller’s prospective obligations under this ESA, (ii) to cure any then-existing defaults by Seller that are capable of cure by performance or the payment of money damages, (iii) to have substantial experience in the operation of energy storage facilities akin to the Facility, either directly, through its Affiliates or through an operator acceptable to MP, and (iv) to enjoy (together with its parents and Affiliates) an Investment Grade Credit Rating or other creditworthiness satisfactory to MP. Except for the foregoing, the Facility Lender shall not be obligated to perform or be liable for any obligation of Seller under this ESA.
Upon any rejection or other termination of this ESA in connection with any bankruptcy or insolvency of Seller, the Facility Lender (or its successor) and MP shall enter into a new energy storage agreement on the same terms and conditions as this ESA and for the period that would have been remaining under this ESA but for such termination.
*	*	*	*	*
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EXHIBIT L
BATTERY STORAGE SYSTEM TESTING PROTOCOLS
This Exhibit L sets forth the Performance Criteria and protocols for any testing of the Battery Storage System under this ESA. The Commercial Operation Test, Periodic Test, and other discretionary testing identified in Section 5.6 are sometimes referred to in this Exhibit individually as a “Test” and jointly as the “Tests.”
PART I.	GENERAL.
The Tests shall be conducted in accordance with Good Utility Practices and the provisions of this Exhibit L.
PART II.	REQUIREMENTS APPLICABLE TO THE TESTS.
A.	Test Parameters.
During any Test, at a minimum, the following parameters shall be measured and recorded simultaneously for the Battery Storage System at the level of granularity necessary to assess the measured criteria:
(i)	Time;
(ii)	Net electrical energy output to the Point of Delivery (kWh);
(iii)	Net electrical energy input from the Point of Delivery (kWh);
(iv)	State of Charge (MWh);
B.	Performance Test Showing. Seller must demonstrate to MP’s reasonable satisfaction, that the Battery Storage System:
(i)	is capable of storing and delivering the MW and MWh amount of the Battery Storage System Nameplate Capacity;
(ii)	can deliver full rated power (MW) to the Point of Delivery the Guaranteed Discharging Time, totaling to the Guaranteed Storage Capacity.
C.	Performance Test Conditions.
(i)	At all times during a Test, the Battery Storage System, including all auxiliary equipment, shall be operated in compliance with the Test Plan, Good Utility Practices, all operating protocols and conditions recommended, required, or established by the manufacturer, and all operating protocols, conditions, constraints, settings, parameters or the equivalent that are or would be in place during normal operations of the Facility.
(ii)	MP in its sole discretion may elect to shorten the run periods or waive a particular portion of a Test at any time. Such election or waiver during one Test does not shorten any run period or waive any portion of any subsequent Test.
(iii)	Abnormal Conditions. If abnormal operating conditions occur during a Test, MP may postpone or reschedule all or part of such Test in its reasonable discretion in accordance with PART II.F. or PART II.G., below.
(iv)	Applicable Laws. The Battery Storage System shall be operated in compliance with all Applicable Laws, including those governing safety, noise, air, and water emissions during any Test.
(v)	Instrumentation and Metering. Permanently installed instruments shall include but not be limited to revenue metering devices located in the switchyard where the Facility is located.
D.	Test Records. Seller shall provide all records associated with PART II.A. with the Final Report described below in PART II.G. The records shall include copies of the raw data taken during the Test. This information will be provided in a format reasonably acceptable to MP. Collectively, the records and data provided with the Final Report shall be “Test Records.”
E.	Incomplete Test. If any Test is not completed in accordance herewith, MP may in its sole discretion: (i) accept the Test results up to the time the Test stopped (other than in the case such Test is a Commercial Operation Test); (ii) require that the portion of the Test not completed, be completed within a reasonable specified time period; or (iii) require that the Test be entirely repeated.
F.	Retest. After the successful completion of a Test, Seller has the right, for any reason, to conduct one retest at Seller’s sole expense, including the cost of charging the Battery Storage System. Any additional retesting requested by Seller shall be permitted only as authorized by MP in MP’s Commercially Reasonable discretion. In the event MP rejects the results of a Test, MP has the right to require a retest pursuant to Section 5.6(B) of this ESA.
If the Test Records provided by Seller to MP in accordance with PART II.D. are not in accord with the records and notes of the MP, MP may require the Test to be repeated. If the retest determines that the Test Records provided by Seller to MP are correct, then such retest will be deemed to be a MP Dispatched Test. If the retest determines that the Test Records provided by Seller to MP are incorrect, then such retest will be deemed to be a Seller Initiated Test. The records from any retest shall be used to determine Battery Storage System performance as of the date of the original Test being repeated.
G.	Final Report. Within fifteen (15) Business Days after the completion of a Test (including a retest), Seller shall prepare and submit to MP a written report of the Test in a format reasonably acceptable to MP.
At a minimum, the report shall include:
(i)	a record of the personnel present during all or any part of the Test, whether serving in an operating, testing, monitoring or other such participatory role;
(ii)	a record verifying that inspections took place and the results were acceptable prior to testing initiation;
(iii)	a record of the test conditions (e.g., weather conditions) and test set up (e.g., equipment type and placement used);
(iv)	a record of any unusual or abnormal conditions or events that occurred during the Test and any actions taken in response thereto;
(v)	the Test Records;
(vi)	the system performance during the Test with respect to each of the Performance Criteria identified in Exhibit M-1 - Battery Storage System Guaranteed Performance Levels, either by direct measurement or via agreed to calculation as required by the Test Plan; and
(vii)	Seller’s statement of either Seller’s acceptance of the Test or Seller’s rejection of the Test results and reason(s) therefore.
Within ten (10) Business Days after receipt of such report, MP shall notify Seller in writing of either MP’s acceptance of the Test results or MP’s rejection of the Test and reason(s) therefore.
If MP or Seller rejects the results of the Test or retest, such Test shall be repeated in accordance with PART II.F.
PART III.	TEST PROCEDURES.
Any Test shall be performed according to the provisions of this Exhibit M, and the procedures set forth in this Part III (the “Test Plan”).
A.	GENERAL:
(i)	This document provides the procedure for each Test and evaluation of the Battery Storage System for the Facility.
(ii)	The sole purpose of the Test will be the determination of Charging Rate, Discharging Rate, Discharging Time, Charging Time, Storage Capacity, and Round-Trip Efficiency of the Battery Storage System for comparison to the Guaranteed Performance values provided in Exhibit M.
(iii)	Data shall be recorded by the SCADA System data logging functions. The use of alternative means for data acquisition shall be used only with prior written consent of MP.
(iv)	Prior to the start of testing the Battery Storage System, the control settings (tuning and constants) shall be verified.
(v)	Any alteration or modifications to test measurement devices, or to the Battery Storage System, which could reasonably be expected to influence the outcome of the applicable Test or would not be present during normal operations of the Facility, shall not be permitted, without prior written consent of MP, and if accepted by MP, shall be fully documented by Seller and MP.
B.	RESPONSIBILITIES:
(i)	Specific responsibilities for the Test Plan are as follows:
a.	Seller:
i.	Perform commissioning.
ii.	Support MP with testing and interface with the Utility/ISO as required to schedule and perform testing.
b.	MP:
i.	Support Seller with testing and interface with the Utility/ISO as required to schedule and perform testing.
ii.	Perform testing through SCADA.
iii.	Provide energy for the Test (provided, that Seller shall be responsible for certain costs arising out of Seller Initiated Tests as set forth in Section 5.6 of this ESA and retests in accordance with PART II. F).
C.	MEASUREMENTS & INSTRUMENTATION:
(i)	Instrumentation for the Test will consist of Battery Storage System instruments. Calibration certificates will be provided with the instruments.
(ii)	The State of Charge during all Tests shall be read from the SCADA System.
(iii)	The Charging Energy and Discharging Energy shall be measured using the Electric Metering Devices.
D.	TEST PLAN TO MEASURE THE PERFORMANCE CRITERIA:
(i)	A Test shall be performed to determine Charging Rate, Discharging Rate, Discharging Time, Charging Time, Storage Capacity, and Round-Trip Efficiency of the Battery Storage System.
(ii)	The Battery Storage System shall be discharged to zero percent (0%) SOC, as read from the SCADA System and transmitted to MP, and held for a period of at least five (5) minutes.
(iii)	Upon the conclusion of the five-minute period, MP shall issue a Dispatch Notice directing the Battery Storage System to charge at the Guaranteed Charging Rate until the Battery Storage System reaches a SOC of one hundred percent (100%), as read from the SCADA System and transmitted to MP. SCADA readings of the AC power charging rate during the Test shall be measured in five-minute increments and transmitted to MP. The average of all such measurements during the Test shall be recorded as the Charging Rate achieved during the Test, and shall satisfy the applicable Performance Guaranty if equal to or greater than the Guaranteed Charging Rate. The total AC energy input into the Battery Storage System and the time from the start of charging until the Battery Storage System reaches a SOC of one hundred percent (100%), as read from the SCADA System and transmitted to MP, shall be measured and recorded, and the recorded time shall satisfy the applicable Performance Guaranty if less than or equal to the Guaranteed Charging Time.
(iv)	The system shall be left at rest in an active standby state for a period of at least five (5) minutes.
(v)	Upon the conclusion of the five-minute period, MP shall issue a Dispatch Notice directing the Battery Storage System to discharge at the Guaranteed Discharging Rate until the Battery Storage System reaches a SOC of zero percent (0%), as read from the SCADA System and transmitted to MP. SCADA readings of the AC power discharging rate during the Test shall be measured in five-minute increments and transmitted to MP. The average of all such measurements during the Test shall be recorded as the Discharging Rate achieved during the Test, and shall satisfy the applicable Performance Guaranty if equal to or greater than the Guaranteed Discharging Rate. The total AC energy discharged from the Battery Storage System from the start of discharge until the Battery Storage System reaches a SOC of zero percent (0%) shall be measured by the SCADA System and recorded, and shall satisfy the applicable Performance Guaranty if equal to or greater than the Guaranteed Storage Capacity. The time from the start of discharging until the system has reached a SOC of zero percent (0%), as such SOC is read from SCADA and transmitted to MP, shall be recorded, and satisfy the applicable Performance Guaranty if equal to or less than the Guaranteed Discharging Time.
(vi)	The total AC energy input and the total AC energy output from the system recorded in steps D.(iii) and D.(v) shall be used to calculate the Round-Trip Efficiency as set forth in the ESA. The Guaranteed Round-Trip Efficiency shall be satisfied if the calculated Round-Trip Efficiency is equal to or greater than the Guaranteed Round-Trip Efficiency as defined in Exhibit M.
*	*	*	*
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EXHIBIT M
BATTERY STORAGE SYSTEM GUARANTEED PERFORMANCE LEVELS
This Exhibit M sets forth the guaranteed performance levels (“Guaranteed Performance”) for certain Performance Criteria.
Guaranteed Round-Trip Efficiency:
The Guaranteed Round-Trip Efficiency shall be as set forth in the table below:
	Year
	RTE

	1
	

	2
	

	3
	

	4
	

	5
	

	6
	

	7
	

	8
	

	9
	

	10
	

	11
	

	12
	

	13
	

	14
	

	15
	

	16
	

	17
	

	18
	

	19
	

	20
	






	Performance Criteria
	Guaranteed Performance
	Guaranteed Level
	Point of Measurement

	Storage Capacity
	Guaranteed Storage Capacity
	[    ] MWh
	Point of Delivery

	Charging Time
	Guaranteed Charging Time
	[    ] hours
	Point of Delivery

	Charging Rate
	Guaranteed Charging Rate
	[    ] MW
	Point of Delivery

	Discharging Time
	Guaranteed Discharging Time
	[    ] hours
	Point of Delivery

	Discharging Rate
	Guaranteed Discharging Rate
	[    ] MW
	Point of Delivery

	Ramp Rate
	[    ] MW/second
	[    ] MWh

	Response Time
	Guaranteed Response Time
	[    ] second
	Point of Delivery
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EXHIBIT N
BATTERY STORAGE SYSTEM OPERATING PROCEDURES
The Battery Storage System Operating Procedures will include the provisions set forth in this Exhibit O - Battery Storage System Operating Procedures. If requested by MP, then no later than ninety (90) Days prior to the Commercial Operation Date, the Operating Committee shall develop the Battery Storage System Operating Procedures in accordance with Section 10.9. The Battery Storage System Operating Procedures can be reviewed annually (date and time to be mutually agreed) to optimize operations for both Parties. Parties shall cooperate to integrate the systems and controls necessary to implement the Battery Storage System Operating Procedures.
I.	Operational limitations:
The operation of the Battery Storage System shall be subject to the following limitations:
(a)	The Annual Throughput Limit as defined in this ESA.
(b)	The requirements and limitations set forth in Section 5.2(D).
II.	Data points to be sent from Seller to MP via SCADA:
The following data points will be transmitted via SCADA from Seller to MP and represent energy storage level data:
Table 1
	Energy Storage

	Description
	Units

	Real Power Set-Point (echo)
	MW

	Actual Real Power
	MW

	Battery State of Charge
	% & MWh

	Charge Capacity
	MW

	Discharge Capacity
	MW

	Remaining Throughput (Commercial
Operation Year)
	MWh

	YTD Average SOC (Commercial
Operation Year)
	%

	Storage Capacity
	MWh

	Additional Data Points Reserved for
Future Use
	



The following data points will be transmitted via SCADA from MP to Seller and represent energy storage level data:


Table 2
	Energy Storage

	Description
	Units

	Charge Power Set-Point*
	MW

	Discharge Power Set-Point*
	MW

	Duration of Charge/Discharge Set-
Point**
	minutes

	Target State of Charge*
	%

	Control Mode (target time or target SOC)
	Boolean

	Additional Data Points Reserved for
Future Use
	



*Parties will resolve any conflicts in priority of signal in the Battery Storage System Operating Procedures.
**System will observe either time entry or SOC target depending on Control Mode
Data points transmitted via SCADA from Seller to MP are subject to Battery Storage Operating Procedures.
1.	Response times of Battery Storage System. The Battery Storage System Operating Procedures will include protocols that outline the expectations for responding to the MP’s set points.
2.	Backup communications. In the event of a communications failure, MP and Seller shall communicate via telephone in order to correct the failure.
*	*	*	*	*
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EXHIBIT O 
SAFETY REQUIREMENTS
Seller shall design and construct the Facility in compliance with all Applicable Laws and shall ensure the Facility is operated in compliance with Good Utility Practices. Seller shall identify codes and standards that are applicable to the design of the Facility and ensure that upon substantial completion the Facility meets applicable codes and standards. Only non-occupiable Battery Storage System enclosures shall be considered and Seller shall have the Battery Storage System enclosures certified to UL 9540 [or appropriate code]. Seller shall design, construct, and install the Facility under the guidance of NFPA 855 [or appropriate code] and shall comply with all applicable portions of that standard. Seller is solely responsible for maintaining the Facility in compliance with all Applicable Laws. Seller will provide MP with an independent registered professional engineer’s certification stating that the Facility has been completed in all material respects (including compliance with all Applicable Laws) prior to COD.
Prior to COD, Seller will provide documentation submitted as part of the permitting process and, if not otherwise submitted as part of such permitting process, the following additional documents:
1.	Operations and maintenance documentation, including an operations manual and maintenance manual, and schedule for planned maintenance;
2.	Safety procedures for personnel (may be included within the operations or maintenance manual), and supplier safety manual;
3.	Training materials for local first responders, identifying known hazards and failure modes, and methods for approach and action, if appropriate;
4.	Emergency management plan, including instructions on how to interpret alarms and faults, location of emergency stops, egress pathways, known hazards, and emergency contact information for a subject matter expert who can be available on site within 2 hours; and
5.	System drawings and documentation, including all physical, electrical, mechanical, and communications diagrams for all Facility sub-components, to allow for confirmation of claimed safety features including but not limited to, respectively, sufficient spacing, security, and signage; appropriate electrical ratings, grounding, and interconnections; foundations and construction materials; awareness of system operation and alarms; and fault ranges and emergency stops, but excluding any vendor proprietary drawings. As applicable, certifications for all claimed standards compliance should be provided.
*	*	*	*	*
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EXHIBIT P
EXAMPLE ADJUSTMENT CALCULATIONS
Example of Round-Trip Efficiency Adjustment
Example of Round-Trip Efficiency Adjustment based on the following assumed facts:
(a)	Seller’s actual Round-Trip Efficiency as determined by latest test (RTE) = 85%.
(b)	Seller’s Guaranteed Round-Trip Efficiency (RTEG) = 87%.
(c)	Amount of Discharging Energy delivered to the Point of Delivery for the affected hour (Discharging MWhActual) = 100 MWh.
(d)	Discharging Energy Price for the affected hour (Discharging LMP) = $50/MWh.
Given these assumed facts, the Round-Trip Efficiency Adjustment is calculated as follows:
Round-Trip Efficiency Adjustment
= [1 – (RTEtest / RTEG) ] x [(Discharging MWhActual * Discharging LMP)]
= [1 – (85% / 87%)] x [(100 MWh x $50/MWh)]
= 2.3% x $5,000
= $115
Example of CAF Calculation
Example of Capacity Availability Factor calculation based on the following assumed facts:
(a)	Seller’s Guaranteed Storage Capacity = 400 MWh.
(b)	Seller’s Scheduled Maintenance Energy = 7,200 MWh as reflected on an approved Maintenance Schedule delivered pursuant to Section 10.2(A) and calculated assuming:
(i)	Approved Maintenance Schedule included 24 hours of planned outages/deratings meeting the definition of Battery Storage System Planned Outages. Outages/derates during the period were actually in accordance with the approved Maintenance Schedule.
(ii)	The most recently completed Test reflected a 300 MWh Storage Capacity.
(c)	Seller’s Available Capacity = 178,560 MWh as reported by the by the Facility’s SCADA System in accordance with Exhibit O – Battery Storage System Operating Procedures for such period.
(d)	Period Energy = Assumes 31 Days in the calculation period and calculated as (31 Days X 24 hours per Day X 300 MWh)
Given these assumed facts, the Capacity Availability Factor is calculated as follows:
Capacity Availability Factor
= (AC + SME) / PE
= [178,560 MWh + 7,200 MWh] / (31 Days x 24 hours per Day x 300 MWh)
= 185,760 MWh / 223,200 MWh
= 0.8323
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EXHIBIT Q
METER AND COMMUNICATIONS REQUIREMENTS
These meter requirements shall apply to all Electric Metering Devices.
Electric Metering Devices shall meet requirements set forth in American National Standards Institute (ANSI) C12.1 and 12.20. Current transformers and voltage transformers supplying this meter should meet requirements of IEEE/ANSI C57.13 and ANSI C57.13.6. In addition to meeting these requirements the current transformers should be high accuracy extended range transformers with at least 0.15% accuracy from 1% to full rating factor, and high voltage transformers should be at least 0.3% accuracy from 90% to 110% of rated voltage. Prior to the purchase of Electric Metering Devices, current transformers and potential transformers and associated communication equipment, Seller must submit relevant information such that MP can review and verify that the equipment meets MP requirements. For MP-owned meters, potential transformers will utilize nominal secondary voltages of 115 volts or 120 volts. Backup meters may utilize current transformers with a lower accuracy class than 0.15% upon mutual agreement of the Parties.
No later than ninety (90) Days prior to generating any Test Energy, Seller shall provide to MP in mutually agreeable format all necessary specifications related to the Electric Metering Devices and/or communication therewith including, but not limited to, the make, model, port configuration, connection assignments, electronic security definitions, firewall definitions, and physical locations.
MP may inspect and verify that the equipment was approved and properly installed. In addition, MP may elect to test the Electric Metering devices for accuracy, current transformers and potential transformers and verify that the communication circuits to MP are operational.
Upon prior written notice sufficiently in advance, MP shall have the right to make requests in regard to reasonable modifications to Seller’s metering equipment and configurations in order to ensure accurate telemetering and communication.
MP shall have the right to install any telemetering and communication equipment MP deems reasonably necessary for purposes related to this ESA. Seller shall, upon prior written notice sufficiently in advance, cooperate with any such installation.
Electric Metering Devices shall be programmed to, at any time of remote electronic communications and access, provide a time and date stamp of downloaded delivery information.
Electric Metering Devices shall be programmed to, at any time of manual read of the meter’s display, provide the time and date of the information gathered. The Seller shall provide the communication channels for the MP’s remote terminal unit and the MP’s Itron MV90 Meter Data Management Agent. The implementation of these communication paths and RTU shall follow MP’s latest standard. The Seller must have these communication paths installed, tested, and functional prior to generating Test Energy.
MP shall have the right, via read-only access, and upon prior reasonable written notice to Seller, to independently audit Seller’s meters and any records pertaining to the amount of energy generated by the Facility and any associated losses. Any audit shall be performed at the Facility or if applicable, other location within the same state as the Facility which is mutually agreed upon by both MP and Seller. Records related to such audits, inspections, testing or adjustments shall be maintained and subject to audit by MP for a period of twenty-four (24) months. MP shall further have the right to request and receive in physical or electronic form any and all records or data files related to such audits, inspections, testing or adjustments.
Seller shall provide secure and reliable communication from the Electric Metering Devices as follows:
Distributed Network Protocol (“DNP”) output from the meter to MP’s EMCC via a remote terminal unit located near the Electric Metering Devices and hardwired from the meter to the remote terminal unit.  This DNP communication will connect to MP’s Energy Management System (EMS) via a Serial RS-232 connection.
· Time stamped meter register and interval data from the meter to MP’s Itron MV90 Meter Data Management Agent. Electric Metering Devices must have an Itron approved Translation Interface Module to facilitate correct data transmission over this communication path.
Prior to generating Test Energy, Seller shall provide to MP one-line electrical drawings of the Facility showing the electrical location of the Electric Metering Devices for MP’s review and approval.











